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For the fourth consecutive month, the BLS Con- 
sumer Price Index (for March) remained unchanged 
at 114.3 per cent of the 1947-1949 average for all items. 
There was very little fluctuation in the major cate- 
gories measured, or in the cities where prices were 
studied. Such stability in the index is unusual— 
has not happened for many years. 


The civilian labor force got bigger between February 
and March by 333,000, raising it to 63.654 million, but 
total employment more than kept pace—increasing by 
539,000 to 60.477 million. Unemployment dropped 
207,000 to 3.176 million. Men and women in the armed 
forces numbered 3.186 million, a decrease of 43,000. 


February strike activity showed an increase over Jan- 
uary. The 250 strikes beginning in the month idled 
90,000 workers compared with 225 stoppages affecting 
About 50,000 workers the previous month. A total of 
380 strikes was in effect in February, idling 125,000 
workers for 570,000 man-days; the January totals were 
325 strikes, 80,000 workers and 400,000 man-days. 


The average pay per hour earned by production work- 
ers in March was $1.85—the highest ever. Weekly 
earnings averaging $75.30 also set a record, increasing 
96 cents a week above February. The latter boost was 
partly caused by the longer workweek of 40.7 hours— 
18 minutes longer than in the previous month. 


The industrial production index of the Board of Gov- 
ernors of the Federal Reserve System was up in March 
to 135 per cent of the 1947-1949 average, seasonally 
adiusted—one point above 1953’s previous annual all- 
time high. Both manufactures and minerals shared in 
the increase. 


Total personal income soared to a seasonally adjusted 
annual rate of $292.4 billion in February—a record— 
up $1 billion from January. Labor income accounted 
for $600 million of the rate increase, and the farm 
income rate rose $400 million. 


The February total of consumer credit outstanding was 

29.518 billion, a decrease of $242 million from January. 
A seasonal decline in noninstallment credit caused the 
drop. Outstanding installment credit was up $72 
million—an increase of $182 million in automobile 
paper outweighed seasonal drops in other items. 
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The NLRB on Craft Severance: 
One Year of American Potash 


By JOSEPH KRISLOV 


N MARCH, 1954, the National Labor 

Relations Board began a new chapter 
in the already ancient quarrel between the 
craft and the industrial theories of organi- 
zation. The Board’s decision in the American 
Potash case* established new requirements 
for craft units seeking to sever themselves 
from industrial units. Only the union which 
has “traditionally represented” a craft would 
henceforth be permitted to sever. More- 
over, the Board indicated that it would 
“exercise great care” in examining the claims 
of groups purporting to be craftsmen. 


The Potash decision also modified two 
standing decisions of the Board which had 
been announced in the Westinghouse Elec- 
tric* and the National Tube* cases. In the 
former decision, the Board had ruled that 
the “identity of interest” between craftsmen 
in two departmental units in the plant pre- 
cluded the severance of one department 
containing both craftsmen and less-skilled 
workers. Without specifically overruling 
the Westinghouse doctrine, the Potash de- 
cision permitted the severance of a depart- 
mental unit which contained a craft group 
despite a petition by a second union to 


represent the remaining members of that 
craft group in the plant. In the National 
Tube decision, the Board had ruled that 
craft units were not “appropriate” in “inte- 
grated” industries. In addition to the basic 
steel industry, the Board extended the doc- 
trine to the aluminum, lumber and wet 
milling industries.* Without overruling these 
decisions, the Potash decision indicated that 
no other industries would be deemed 
“integrated.” 

Taken together, the various strands of 
the Potash decision may have an effect on 
the structure of the American labor move- 
ment. Specific international unions may be 
vitally affected by the new requirements for 
severance. Management is also interested 
in unit determinations and their potential 
impact on industrial relations.’ It is appro- 
priate, therefore, to examine the cases since 
the Potash decision to determine the de- 
velopment of this new policy. 

Prior to the Potash decision, the Machin- 
ists were very active in petitioning for craft 
employees of maintenance units in industrial 
plants. Since that decision, the Board has 





1107 NLRB, No. 290 (1954). 

2101 NLRB 441 (1952). 

376 NLRB 1199 (1948). 

* Permanente Metals Corporation, 89 NLRB 
804 (1950); Weyerhaeuser Timber Company, 
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87 NLRB, No. 106 (1949); Corn Products Re- 
fining Corporation, 80 NLRB 362 (1948). 

5 Joseph Krislov, ‘‘Craft Units in Industrial 
Plants,’’ Personnel (January, 1955), pp. 353-361. 
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acted to deny the Machinists’ request for 
elections in a number of craft groups which 
they have not “traditionally represented.” 
Among the crafts denied the Machinists 
have been carpenters, electricians, masons, 
painters, pipefitters, sheet metal workers 
and welders.’ Similarly, the Operating Engi- 
neers were denied four craft groups on the 
ground that they had not “traditionally rep- 
resented” these groups.’ 


Two newly formed independent unions 
which sought to sever small craft units 
were denied an election. The Board’s rea- 
soning seemed to be that a newly formed 
union could not have “traditionally repre- 
sented” that craft.* The practical conse- 
quence of these rulings was that a group 
of craft employees represented by a union 
could not withdraw and form a local inde- 
pendent union. In late 1954, a majority of 
the Board reversed this decision and granted 
a newly formed union an election in a unit 
of tool and die workers. The majority jus- 
tified its action in these words: 


“We do not think it proper for a govern- 
mental agency to grant monopoly rights to 
particular labor organizations to the point 


of preventing new craft unions desired by 
employees from coming into being.” ® 


A dissenting minority, Members Mur- 
dock and Beeson, took issue with this con- 
clusion by pointing out that the previous 
policy merely prevents a new union from 
“severing craft employees from an established 
bargaining unit until it has acquired sufficient 
experience in representing employees of the 
craft.” (Italics supplied.) According to the 
minority, an “illogical and unreasonable” 
situation would result from the new doc- 
trine because a new “mushroom” union 
could meet the traditional union test of the 
Potash case, while other craft and industrial 
unions with long and successful histories 
of bargaining for crafts could not. 


While the Board has denied units, it has 
granted requests when the petitioning union 
has traditionally represented the group re- 
quested. Petitions of the Machinists’ union 
for units of machinists, millwrights, and 
tool and die makers have been accepted.” 
The Carpenters’ union has been granted 
elections for millwrights as well .as_ car- 
penters.” Similarly, the Die Sinkers,” the 
Electricians,” the Pattern Makers,“ the 





® Mills Industries, Inc., 108 NLRB, No. 49 
(1954); Forstmana Woolen Company, 108 NLRB, 
No. 211 (1954); Campbell Soup Cempany, 109 
NLRB, No. 81 (1954); Campbell Soup Company, 
109 NLRB, No. 83 (1954); Beaunit Mills, Inc., 
109 NLRB, No. 95 (1954); Moe Light, Inc., 109 
NLRB, No. 150 (1954); Davison Chemical Com- 
pany, 110 NLRB, No. 16 (1954); American 
Cyanamid Company, 110 NLRB, No. 17 (1954); 
Clayton & Lambert Manufacturing Company, 
111 NLRB, No. 91 (1955). 

? Southbridge Finishing Company, 108 NLRB, 
No. 13 (1954). 

8 Armstrong Furnace Company, 109 NLRB, 
No. 99 (1954); Elgin National Watch Company, 
109 NLRB, No. 67 (1954). 

®* Friden Calculating Machine Company, 110 
NLRB, No. 226 (1954). A later decision re- 
affirmed this position. See International Har- 
vester, 111 NLRB, No. 103 (1955). 
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1% Forstmann Woolen Company, cited at foot- 
note 6; Wheaton Company, 109 NLRB, No. 28 
(1954) ; Campbell Soup Company, cited at foot- 
note 6; American Cyanamid Company, cited at 
footnote 6; Continental Can Company, Inc., 
110 NLRB, No. 223 (1954); American Ship- 
building Company, 110 NLRB, No. 114 (1954); 
Vendo Company, 110 NLRB, No. 126 (1954). 

11 National Gypsum Company, 108 NLRB, No. 
207 (1954); American Can Company, 110 NLRB, 
No. 249 (1954). 

12 Haton Manufacturing Company, 108 NLRB, 
No. 176 (1954); Bridgeport Brass Company, 
110 NLRB, No. 158 (1954). 

13 California Fish Canners, 108 NLRB, No. 
195 (1954); Lockheed Aircraft Corporation, 111 
NLRB, No. 94 (1955). 

44 Traylor Engineering and Manufacturing 
Company, 110 NLRB, No. 47 (1954). 
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Pipefitters,” the Teamsters * and the Print- 
ing Pressmen™ have been given units of 
their respective crafts. 


Prior to the Potash decision, the Board 
had developed criteria to test the claims 
of groups purporting to be craftsmen and 
requesting separate status. An apprentice- 
ship program, or long periods of work 
experience, was required before groups would 
be granted severance. Individual employees 
in the group would generally be required 
to possess all the skills of that group and 
to spend the majority of their workday 


utilizing those skills. Frequently, the Board 


required that the petitioning groups be 
physically segregated from production work- 
ers and be separately supervised. These 
two requirements might be relaxed for some 
groups who performed repair work in close 
contact with production employees. Last, 
the Board often regarded evidence of fre- 
quent interchange between the alleged crafts- 
men and other employees as indicating the 
absence of any craft skills.” 

These criteria have not been altered sub- 
stantially since the Potash decision, but the 
Board seems to be applying them with 
greater vigor. The criteria are applied in 
cases involving newly established craft units 
as well as craft units, seeking severance.” 
This increased attention to the qualifications 
of groups claiming to be craftsmen has led 
to a ruling that welders are not crafsmen, 
and would not be granted separate status.” 
In addition, many units that may have been 
granted before the Potash decision are now 





being denied. The Machinists have been 
denied a number of units on this ground. 
Perhaps some of these units—such as garage 
mechanics, motor repairmen and machine 
set-up men *—would have been denied sep- 
arate status before the Potash decision. On 
the other hand, units of alleged machinists, 
millwrights, tool and die makers, and weld- 
ers were also denied separate status because 
they failed to meet the Board’s standards.” 
In addition to the Machinists, the Carpen- 
ters,” the Electricians, the Metal Polishers,” 
the Painters,” the Sheet Metal Workers,” 
the Teamsters,” the Technical Engineers ” 
and the Commercial Telegraphers™ have 
been denied units on the ground that the 
individuals involved were not craftsmen. 
The denial of two units of truck drivers to 
the Teamsters invoked dissenting opinions 
from Chairman Farmer. He argued that 
the Board had “misapplied” its own criteria 
and that a proper application would permit 
the truck drivers to be severed.” 

Whenever the Board permitted the sever- 
ance of a genuine craft group, it always 
sought to exclude employees that worked 
in close connection with the craftsmen but 
who were not skilled. Once again, the Board 
seems to be examining the unit requests 
more carefully and excluding those without 
any skills. In a typical case, the Machinists’ 
union was granted a unit of machinists, but 
the machine operators, machine repairmen, 
mechanics and tool crib attendants were 
excluded from the unit. Similarly, such rul- 
ings have been made with respect to other 
unit requests of the Machinists,” the Elec- 





1% Hotpoint Company, 108 NLRB, No. 202 
(1954); Bethlehem Steel Company, 108 NLRB, 
No. 51 (1954); Campbell Soup Company, 109 
NLRB, No. 83 (1954); Rheem Manufacturing 
Company, 110 NLRB, No. 149 (1954). 

1% Tennessee Egg Company, 110 NLRB, No. 
19 (1954): Snowflake Bakery Corporation, 110 
NLRB, No. 42 (1954); Armour & Company, 110 
NLRB, No. 80 (1954). 

% Crowell Carton Company, 111 NLRB, No. 
78 (1955). 

% Joseph Krislov, ‘‘Administrative Approaches 
to Craft Severance,’’ 5 Labor Law Journal 231, 
234-235 (April, 1954). 

19 Reynolds Metals Company, 108 NLRB, No. 
120 (1954); A. O. Smith Corporation, 111 NLRB, 
No. 34 (1955); Deere & Company, 111 NLRB, 
No. 121 (1955). 

22° Clayton & Lambert Manufacturing Com- 
pany, cited at footnote 6; Rayonier, Inc., 111 
NLRB, No. 178 (1955). 

21 Gulf Oil Corporation, 108 NLRB 31 (1954): 
Pennsylvania Greyhound Lines, 107 NLRB 332 
(1954); Sawyef Biscuit Company, 108 NLRB 
147 (1954); Columbia Baking Company, 107 
NLRB 252 (1954); Davison Chemical Company, 
cited at footnote 6; American Cyanamid Com- 
pany, cited at footnote 6; Clayton & Lambert 
VUanufacturing Company, cited at footnote 6. 
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22 Beaunit Mills, cited at footnote 6; F. L. 
Jacobs Company, 108 NLRB, No. 85 (1954); 
Forstmann Woolen Company, cited at footnote 
6: Minneapolis-Moline Company, 108 NLRB, 
No. 219 (1954). 

23 Ralston Purina Company, 108 NLRB, No. 
225 (1954). 

* Bucyrus-Erie Company, 110 NLRB, No. 45 
(1954): Chicago Pneumatic Tool, 108 NLRB, 
No. 36 (1954); Minnesota and Ontario Paper 
Company, 18-RC-2174 (1954). 

23 Magic Chef, 108 NLRB, No. 69 (1954). 

* National Gypsum Company, cited at foot- 
note 11. 

2 Ralston Purina Company, cited at footnote 


2 American Can Company, 108 NLRB, No. 
234 (1954); Richmond Engineering Company, 
108 NLRB. No. 235 (1954); Armour & Company, 
cited at footnote 16. 

* Philco Corporation, 110 NLRB, No. 20 
(1954). 

8? Radiomarine Corporation, 111 NLRB, No, 16 
(1955). 

31 See Chairman Farmer's dissent in cases in- 
volving the Teamsters cited at footnote 24. 

82 Marine Iron & Shipbuilding Company, 108 
NLRB, No. 40 (1954); Line Material Company, 

(Continued on following page) 
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Makers™ and the 





tricians,” the Pattern 
Pipefitters.™ 

In the Mills Industries case, the Machin- 
ists were denied a unit of machine repair- 
men. That brought a sharp dissent from 
Member Rodgers. The Machinists had for- 
merly represented all the employees in a 
plant-wide unit, but they had lost the entire 
unit to the AFL Electricians in 1952. When 
the Electricians’ contract expired in 1954, 
the Machinists petitioned for a number of 
craft units. The Board denied the petition 
for the machine repairmen because “the 
Petitioner’s representative interest is mainly 
concerned with a desire to reestablish itself 
as the plant’s overall bargaining representa- 
tive, rather than as a craft representative.” 
Member Rodgers objected to this ruling in 
these words: 

“We have then . . . a determination 
that probes a petitioning union’s motivation, 
and, on the basis of a wholly subjective 
appraisal, denies that union and the em- 
ployees it seeks to represent an election to 
which they clearly are entitled in accord 
with the Board’s objective standards.” ” 

The doctrine of the Mills Industries case 
was limited only to those instances in which 
the union was trying to re-establish itself 
and does not apply in instances in which a 
union is seeking for the first time to repre- 
sent employees in a unit.” 

The Machinists’ union may have also been 
limited in organizational activity by the 
Board’s recent ruling on decertification peti- 
tions. In an earlier case, the Board refused 
to sever a number of crafts requested by 
the Machinists from an over-all production 
and maintenance unit on the “traditional 
representation” test.“ Soon afterward a 
petition for the decertification of these groups 
was filed. Existing Board precedent re- 
quired that the same principles be applied 
in a decertification proceedings as in a 








certification case.” Inasmuch as the crafts 
could have been severed by appropriate 
unions, it would have been necessary to 
permit them to decertify. 


The Board therefore modified its previous 
rulings on decertification petitions. Hence- 
forth, the principles governing decertification 
petitions would not be guided by certifica- 
tion cases, it ruled. The justification for this 
new policy was made in these words: 

“A decertification proceeding in a sever- 
ance case does not result in separate repre- 
sentation. Mindful of the fact that Congress 
has made no provision for the decertifica- 
tion of part of a certified or recognized 
bargaining unit and in the absence of any 
statutory requirement or overriding policy 
considerations to the contrary, we find that 
the existing bargaining unit is the unit ap- 
propriate for the purposes of collective 
bargaining in these severance cases involv- 
ing craft employees.” ” 

The petition to decertify the craft groups 
was therefore dismissed. In a concurring 
opinion, Member Peterson indicated his 
concern that the decertification petition might 
become a means of circumventing the Potash 
decision. This concern seems to be his 
major reason for supporting the new policy: 


“It seems evident to me that the peti- 
tioners have attempted to do indirectly what 
they cannot do directly. Having failed to 
secure severance on the petitions of the 
IAM a few months ago, because of the 
American Potash rule, they now seek the same 
rule, via the decertification route. To permit 
existing appropriate units to be fragmentized 
by such maneuvers would indeed lead to 
anomalous results, and effectively circum- 
vent the limitations on severance recently 
established in the American Potash decision.” “ 


In permitting the establishment or sever- 
ance of departmental units, the Board at- 
(Continued on page 334) 





(Footnote 32 continued) 

108 NLRB, No. 139 (1954); Hotpoint Company, 
cited at footnote 15; Mendon Company, 108 
NLRB, No. 68 (1954); Remington Rand, Inc., 
109 NLRB, No. 78 (1954); Western Electric, 
108 NLRB, No. 86 (1954); American Cyanamid 
Company, cited at footnote 6; Spaulding Fibre 
Company, 111 NLRB, No. 35 (1955). 

% Beaunit Mills, cited at footnote 6; North 
American Aviation, 108 NLRB, No. 119 (1954); 
Gladding McBean & Company, 108 NLRB, No. 
153 (1954). 

% Clayton & Lambert Manufacturing Com- 
pany, 108 NLRB, No. 64 (1954): Traylor Engi- 
neering and Manufacturing Company, cited at 
footnote 14. 

% Beaunit Mills, cited at footnote 6; American 
Tobacco Company, 108 NLRB, No. 167 (1954). 
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% Mills Industries, Inc., cited at footnote 6. 
On this issue, the Board seems now tec be fol- 
lowing the dissenting opinion of former Chair- 
man Herzog in Westinghouse Electric Corpora- 
tion, cited at footnote 2. Herzog wrote in his 
dissent: ‘‘I do not believe that the Government 
of the United States should lend a helping 
hand when so drastic a change of position is 
lor the evident purpose of recouping losses on 
the installment plan.”’ 

31 American Cyanamid Company, cited at foot- 
note 6. 

8 Campbell Soup Company, 
81 (1954). 

3° NLRB, Sixteenth Annual Report (1951), p. 
120. 

* Campbell Soup Company, 111 NLRB, No. 
36 (1955). 

*1 See footnote 40. 
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NLRB Absolutism— 
A Dogma Revisited 


By REDMOND H. ROCHE, Jr., and KURT L. HANSLOWE 


HE CHARGE of arbitrariness has been 

widely made against administrative ac- 
tion by government agencies, especially by 
those segments of society which find them- 
selves the subject of administrative regu- 
lation. In consequence, doctrines of, and 
standards for, judicial review of such action 
have been developed at length. Indeed, it 
is felt by those suspicious of administrative 
action that judicial review is the main, if 
not the only, saving bulwark which pre- 
vents the administrative state from becom- 
ing the dictatorial state.’ 


Yet there is an area of administrative 
power which has been largely ignored in 
the evaluation of the fairness of the admin- 
istrative process and which also has, in some 
instances, remained substantially immune 
from judicial review. It encompasses the 
power to prosecute and also the power not 
to prosecute. In The Administrative Process 
(1938), Landis states, at page 110: 


“The charge of arbitrariness, which is 
commonly made against administrative ac- 
tion, usually appertains to the exercise of 
the power to prosecute, rather than to the 
power to adjudicate. It is restraints upon 
the exercise of that power that in my judg- 





REFUSAL OF THE NLRB TO ASSERT 
JURISDICTION IN MANY DISPUTES 
CREATES DIFFICULT PROBLEMS FOR 
BOTH CONGRESS AND THE COURTS 
WHICH ARE IN NEED OF STUDY 





ment are of far greater significance than 
the creation of restraints upon the power 
to adjudicate.” 


The same truth was recognized when a 
former Attorney General wrote: 


“The prosecutor has more control over 
life, liberty and reputation than any other 
person in America. His discretion is tre- 
mendous .. . he can choose his defendants 

is prosecutor stands a fair chance of 
finding at least a technical violation of some 
act on the part of almost anyone.” ? 


The problem becomes even more acute 
when a refusal to prosecute, rather than an 
arbitrary prosecution, is involved. In the 
latter situation, judicial restraints may still 
be invoked which will, in most instances, 
effectively correct the administrative excess. 
However, in the face of administrative in- 





1Cooper, Administrative Agencies and the 
Courts (1951). 


NLRB Absolutism 


? Jackson, ‘‘The Federal Prosecutor,’’ 24 Jour- 
nal of the American Judicature Society 18-19 
(1940). 
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The authors are members of the 
staff of Harold A. Cranefield, gen- 
eral counsel of the UAW-CIO. 





action, the group or class intended to be 
protected by administrative regulation is, 
in many instances, helpless and unable to 
secure relief. 


The National Labor Relations Board, 
both prior to and following the Taft-Hartley 
amendments, has been the outstanding ex- 
ample of an administrative agency with 
broad discretionary powers to regulate and 
prosecute. Especially during the early years 
of its existence, it was also the target of 
heated employer charges of excessive ad- 
ministrative zeal. Nonetheless, for some 
years the National Labor Relations Board 
has exercised a self-imposed policy of limita- 
tion upon its own jurisdiction. Recently, 
the Board announced a further limitation 
of this kind, which will be described in some 
greater detail below and which is the occa- 
sion of the instant article. These new re- 
strictions on jurisdiction raise the question 
of whether the Labor Board has not now 
retreated from an attitude of supposedly 
excessive zeal to one of an equally undesir- 
able administrative lethargy. 


There are, of course, other administrative 
agencies which pessess similar discretionary 
jurisdiction. The Federal Trade Commis- 
sion and the Civil Aeronautics Board are 
among these.* On the other hand, the 
jurisdiction of agencies such as the Inter- 
state Commerce Commission is mandatory.‘ 
The same is true of the jurisdiction con- 
ferred by the Federal Communications Act 
and the Railway Labor Act. The Packers 
and Stockyard Act contains provisions for 
both types of jurisdiction. In addition, cer- 
tain statutory rights for the enforcement of 
which there is no mandatory administrative 
jurisdiction and remedy can be enforced 
through direct private judicial proceedings.° 


There are sound considerations operative 
in favor of and against discretionary juris- 
diction. In favor of discretionary jurisdic- 
tion there is, first of all, the argument of 
expense. Administrative agencies work with 
limited budget and personnel. They are 
literally incapable of dealing satisfactorily 
with all instances of violations or alleged 
violations. They should, therefore, be em- 
powered to choose those cases which seem 
of gravest import, in terms of both the 
public policy sought to be enforced and the 
private interests intended to be protected. 
Furthermore, it is said to be desirable that 
detailed policy be developed on a steady, 
co-ordinated and integrated basis, sensitive 
to both current demands and past experi- 
ence. For example, the National Labor 
Relations Board, after the enactment of 
the Wagner Act, was confronted with the 
problem of giving life and vitality to novel 
and broad statutcry generalities. This could 
not have been done on the basis of hap- 
hazardly brought private litigation. It had 
to be done by the careful and conscious 
selection of important categories of cases 
pursuant to a well-laid plan, not the least 
important feature of which was the anticipated 
judicial review of the agency’s decisions.° 


On the other hand, favoring mandatory 
jurisdiction, is the important point that in 
most instances of violations or alleged 
violations of a regulatory statute, there is 
involved a “psychologically” felt, if not 
legally established, private right. That is 
to say, no matter how much one can argue 
that a statute such as the National Labor 
Relations Act declares a public policy which 
is to be administered in the public interest 
by a public agency, groups and individuals 
and institutions are inevitably aided or in- 
jured in their private positions by the en- 
forcement, or its failure, of the public policy. 
Hence, when there is no enforcement (be- 
cause the “public interest” does not demand 
it), a psychological, if not legal, private 
right remains without a remedy.’ 





3 Federal Trade Commission v. Klesner, 280 
U. S. 19, 50 S. Ct. 1, 74 L. Ed. 138, 68 A. L. R. 
838 (1929). 

424 Stat. 384 (1887), as amended, 49 USC 
Secs. 13(1), 13(2) (1946); Alton Railroad Com- 
pany v. U. S8., 287 U. S. 229, 236, 53 S. Ct. 124, 
126, 77 L. Ed. 275 (1932); ICC v. Baird, 194 
U. S. 25, 24 S. Ct. 563, 48 L. Ed. 860 (1904). 

5See, for example, judicial proceedings for 
triple damages and for injunctions by private 
parties under the antitrust laws. See also Steele 
v. Louisville & Nashville Railroad Company, 9 
LABOR CASES { 51,188, 323 U. S. 192, 65 S. Ct. 
226 (1944); and Tunstall v. Brotherhood of Lo- 
comotive Firemen and Enginemen, 9 LABOR 
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CASES { 51,189, 323 U. S. 210, 65 S. Ct. 235 
(1944), arising under the Railway Labor Act. 

®See comments of J. Warren Madden, first 
NLRB chairman, in Silverberg (Ed.), The 
Wagner Act After Ten Years (1945), pp. 40-41. 

™In the ordinary legal situation, a publicly 
enforceable statute is usually at least cogniz- 
able in private tort actions. This may be an 
explanation in part of the psychological dis- 
satisfaction created by a situation where a 
publicly protectable right cannot, in the absence 
of public action, be privately remedied. It 
must be conceded, however, that the rights 
created by the NLRA were, prior to the stat- 
ute’s enactment, not in existence at all. 
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But the great difficulty with discretionary 
jurisdiction is the absence of a method for 
its review in cases of discriminatory en- 
forcement of the policy by the agency in- 
volved. The latent power of discrimination 
by an agency such as the National Labor 
Relations Board in its enforcement policy 
becomes readily apparent. The Board, with 
its power to decline to prosecute, is free to 
enforce the Congressional policy against 
employers but not against unions, or vice versa. 


History 


What have been the standards and policies 
which the National Labor Relations Board 
has employed in asserting and exercising its 
jurisdiction over the labor relations of in- 
dustry and business? 


At an early time the courts had held that 
the Board’s authority over questions con- 
cerning representation and unfair labor prac- 
tices “affecting” interstate commerce was 
as broad as the federal power to regulate 
labor relations.’ However, the Board soon 
recognized that, as a practical matter, it was 
not feasible to exercise its full jurisdiction, 
and that to attempt to do so would result 
in a subversion, rather than in the effective 
enforcement, of the purposes and policies 
of the act. For that reason, the Board early 
in its history instituted a policy of declining 
to exercise jurisdiction over such local busi- 
ness enterprises as neighborhood drugstores, 
corner groceries and local bars or restaurants.° 
This was done for many years on a case- 
by-case basis, the Board determining from 
the facts of each situation whether or not 
the potential disturbances of the flow of 
commerce would be significant enough to 
warrant its intervention. Needless to say, 
this haphazard process resulted in consider- 
able confusion for the parties affected. 


In 1950, to reduce the previous confusion 
and in the belief that there had been suffi- 
cient experience, the Board promulgated 
rules relating to jurisdiction. This was ac- 
complished by the issuance of a press re- 
lease and a series of unanimous decisions 
setting forth the standards to govern the 
Board’s future exercise of jurisdiction.” 





In these decisions the Board announced 
nine general jurisdictional standards indi- 
cating that it would usually take jurisdiction 
over cases involving enterprises in certain 
categories.“ These categories were based 
both on the kind of enterprise involved 
(such as instrumentalities of commerce and 
public-utilities systems) and on dollar volume 
of inflow or outflow of goods from or into 
interstate commerce. The considerations 
underlying these standards were summarized 
thus: 


“The Board has long been of the opinion 
that it would better effectuate the purposes 
of the Act, and promote the prompt handling 
of major cases, not to exercise its jurisdic- 
tion to the fullest extent possible under the 
authority delegated to it by Congress, but 
to limit that exercise to enterprises whose 
operations have, or at which labor disputes 
would have, a pronounced impact upon the 
flow of interstate commerce. This policy 
should, in our opinion, be maintained. The 
time has come, we believe, when experience 
warrants the establishment and announce- 
ment of certain standards which will better 
clarify and define where the difficult line 
can best be drawn.” ” 

The inauguration of a new President in 
1952 brought about changes in personnel on 
the Board. It soon became apparent that 
the new members, apparently in keeping 
with the Republican Administration’s dif- 
ferent conception of the role of the federal 
government, were in substantial disagree- 
ment with the jurisdictional policies as they 
had ‘emerged and finally been formulated 
by the “old” Board. Thus, the new NLRB 
chairman, in a speech before the Fourteenth 
Annual Law Institute of the University of 
Tennessee College of Law on November 
6, 1953, commented as follows: 

“"-. . there is another which has caused 
me concern in our daily deliberations. I 
refer to the great number of cases which 
come before us. .I am convinced that there 
are too many; Uncle Sam’s long arm has 
reached out to assert itself over too many 
labor-management situations which ought 
to be resolved closer to their origin. 

“Thus, three years ago, the Board adopted 
and announced a jurisdictional plan pur- 





8 NLRB v. Fainblatt, 1 LABOR CASES { 17,045, 
306 U. S. 601, 59 S. Ct. 668 (1939). 

*In fact, this was one of the numerous points 
of friction between the Board and the first 
NLRB general counsel holding office under the 
Taft-Hartley amendments and reorganization. 
The general counsel insisted that the Board 
should exercise its jurisdiction to the fullest 
extent possible and instituted prosecutions 
which the Board subsequently declined to enter- 
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tain on jurisdictional grounds. Cf. Haleston 
Drug Stores, Inc. v. NLRB, 19 LaBorR CASES 
{ 66,187, 187 F. (2d)°418 (CA-9, 1951), cert. den., 
342 U. S. 815 (1951). 

10 NLRB Press Release R-342, October 6, 1950. 

ut Sixteenth Annual Report of the NLRB, p. 
16. See also Seventeenth Annual Report of the 
NLRB, p. 9. 

2 Hollow Tree Lumber Company, 91 NLRB 
635 (1950). 
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suant to which it would not entertain any 
proceedings involving companies whose 
operations did not measure up to certain yard- 
sticks. That plan was meritorious, particu- 
larly its elements of certainty. However, 
three years of experience under it have 
demonstrated to me that it is time for a 
revision. As of today, we should raise our 
sights so that the Federal Government will 
not intervene in insignificant labor disputes, 
and so that the Board can more effectively 
and quickly devote itself to cases of signifi- 
cance to the national economy.” 


In light of similar pronouncements, it 
came as no surprise when the new Board, in 
the summer of 1954, announced in two press 
releases its revised policy on jurisdiction. 
The new standards were summarized in 
NLRB Press Release R-449. By and large, 
they continue to employ categories similar 
to those used previously, although the num- 
ber of categories has been somewhat multi- 
plied. In all instances, however, through 
appropriate changes in dollar-volume figures 
of inflow or outflow of goods, the number 
of excluded enterprises has been increased. 


The decisions implementing the new stand- 
ards began to be promulgated by the Board 
late in 1954. The leading case is Breeding 
Transfer Company, 110 NLRB, No. 64 (1954). 
In that case, Mr. Murdock, in his dissenting 
Opinion, states: 


“The slash in jurisdiction now consum- 
mated has been frequently promised and 
predicted in public speeches of members 
of the majority during the past year in 
keeping with an announced belief in the 
philosophy of returning a greater share of 
federal authority to state and local govern- 
ments. Typical of such utterances are the 
following: 

“*The one thing this nation needs more 
than anything else to maintain its vigor and 
strength is a revival of interest by local 
government in tackling and solving the 
problems of their local people. That is why 
I strongly advocate a gradual but nevertheless 
marked withdrawal of the hand of the NLRB 
from strictly local disputes. (Emphasis sup- 
plied.) [Address of NLRB Chairman Guy 
Farmer before the Joint Conference of the 
Industrial Relations Committees of the Edison 
Electric Institute, the Southeastern Electric 
Exchange and the Southwestern Personnel 
Group, New Orleans, Louisiana, January 21, 
1954. ] 


“¢ | | regardless of the legal scope of 
the commerce clause, the Federal Agencies 
should, as a matter of self restraint, impose 
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limits on their own power and thus provide 
the opportunity for local problems to be 
settled on a local basis by the citizens of 
the community in which those problems 
arise. [Chairman Farmer before the Na- 
tional Conference of Business Paper Editors, 
Washington, D. C., October 21, 1953, after 
noting that the jurisdiction of the Board 
was to be re-examined. ] 


“*The first of these [actions which should 
be taken by the new members] is to limit 
the jurisdiction of the Board,—to free it 
from the consideration of hundreds, if not 
thousands, of cases which are markedly 
local in nature and in impact. Such cases 
should, in keeping with our American system 
of constitutional government, be dealt with 
by the localities and the states. [Member 
Rodgers before the American Bar Associa- 
tion, Atlanta, Georgia, March 15, 1954.] 


“This is, after all, a Federal State, and 
it is the underlying philosophy of our gov- 
ernment, and I might add of our President, 
that the states and communities not only 
should, but must, assume and discharge the 
responsibility of local affairs. I believe that 
this agency must use sound restraint in the 
exercise of its jurisdiction. J believe that 
this agency should assist this administration in 
pulling back the outer reaches of federal 
bureaucracy, and thus encourage rather than 
impede the development of our communities 
and our states. (Emphasis supplied.) [Mem- 
ber Rodgers before the Nationa] Retail Dry 
Goods Association, New York, New York, 
January 12, 1954, in noting that: “Probably 
the most pressing administrative problem 
confronting the Board at this time is the 
problem of jurisdiction.” ]’” 


It was accompanied and has been fol- 
lowed by numerous other jurisdictional 
decisions. The full impact of these new stand- 
ards continues to be difficult of measurement. 
This difficulty is graphically illustrated by 
the disagreement among the Board members 
themselves as to the statistical significance 
of the new standards. Not too surprisingly, 
the majority on the Board which promul- 
gated the new standards estimates their 
numerical significance to be much slighter 
than does Board Member Murdock, who 
was most vigorous in his opposition. It ap- 
pears, however, that the net effect is to 
reduce substantially the number of enter- 
prises and businesses over which the Board 
will exercise jurisdiction. As a result a very 
substantial number of workers may suffer 
the loss of the rights and protections 
afforded by the federal law. The new 
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standards also mean that many labor or- 
ganizations will no longer be subject to the 
prohibitions and liabilities of the federal act 
when such organizations engage in various 
collective activities relating to employees 
of excluded enterprises. 


Does NLRB Have Power Not to Assert 
Its Full Jurisdiction? 


This problem can be stated in several 
guises. The usual form is as to the nature 
of the protection provided by the labor act, 
that is, is it a “private right” or a “public 
right”? This posing of the problem, how- 
ever, presents‘certain semantic difficulties. 
It assumes that the private and public rights 
are mutually exclusive in that if the right 
be public, the Board’s discretion is substan- 
tially unlimited while, if the right be private, 
there would be some method of forcing the 
Board to consider a complaint. Actually, if 
we assume the possibility of cataloguing the 
entire bundle of regulations propagated by 
the labor law into one or the other of these 
categories, we are still faced with the ques- 
tion as to who controls the enforcement 
of such “rights.” The real problem is per- 
haps best phrased by Professor Jafte’s state- 
ment concerning a variation of the general 
problem: 

“Tf the beneficiaries of a National Labor 
Relations Board order cannot enforce it, 
that is not because it vindicates solely the 
public’s right but because Congress has said 
that the Board alone is empowered to en- 
force the Act.” ™ 

We agree with this phrasing of the prob- 
lem but because the courts, to the extent 
that they have considered this problem, 
normally treat it in terms of “private” 
versus “public” rights, it will be necessary 





throughout this article to make reference 
to those categories. In any case, regardless 
of how it is phrased, the problem we are 
herein considering is (1) whether the Board 
has discretionary authority to decline to 
protect, for example, an individual’s right 
to organize, free from any interference or 
discrimination, where his employment affects 
interstate commerce, and (2) if the Board 
has such discretion, what alternative method 
or methods has such an individual for avail- 
ing himself of this statutory protection? 


To speak of the second problem first, it 
can perhaps be assumed that, under the 
present law, such an individual has no al- 
ternative remedy, if the Board declines to 
act. It has been widely held that state or 
federal courts cannot enforce the act.” 
There is substantial doubt today as to 
whether a state can even enforce its own 
laws on the same subject, where the fed- 
eral Board has declined to act for jurisdic- 
tional reasons.” This problem, however, is 
separate from the principal problem of this 
article, though it is rather closely related, 
and will be discussed only inferentially below. 


In seeking some sort of guide to the 
Board’s authority to decline to exercise 
jurisdiction, we are inevitably thrown back 
upon an attempt to analyze that vague 
bugaboo of federal labor jurisprudence, the 
Congressional intent. There would appear 
to be little question that Congress could 
specifically either permit the Board a very 
broad discretion to refuse to act or require 
the Board to act in every meritorious case 
brought before it which came within its 
statutory jurisdiction.“ However, there is 
some doubt that Congress could specifically 
grant the labor Board any more than broad 
but reasonable, as opposed to absolute, dis- 
cretion in this area.” 





13 Jaffe, ‘‘The Public Right Dogma,’’ 59 Har- 
vard Law Review 720 (1946). 

“Cf. Kinard v. Building Trades Council, 23 
LABOR CASES { 67,467, 64 So. (2d) 400 (Ala., 
1953), rev'd, 24 LABOR CASES f 68,086, 346 
U. S. 933, 74 S. Ct. 373 (1954), an interesting 
ease in which the Alabama court held that 
where the Board declines to act, the state court 
ean enforce the labor act. There is little, if 
any, support for this view, although, in over- 
ruling the case, the Supreme Court did so spe- 
cifically because there was no conclusive evi- 
dence that the Board did or would refuse 
to act. 

% The Supreme Court specifically left this 
question open in the Kinard case. See New 
York Board v. Wags Transportation System, 
cited at footnote 30, below, enjoining the New 
York Labor Board from acting under such 
circumstances. See also Universal Car Company 
v. IAM, 27 LABOR CASES { 68,825 (Mich. Cir. Ct., 
1954). 
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% Interestingly, the claim to discretionary 
enforcement authority of a public policy which 
is generally conceded to vindicate group and 
individual interests is made almost solely for 
the NLRB among the federal administrative 
agencies. See article cited at footnote 13, p. 726. 
For an example of mandatory administrative 
jurisdiction, see the ICC Act. 

17 See International Brotherhood of Team- 
sters v. Brewery Workers, 1 LABOR CASES 
18,437, 106 F. (2d) 871 (CCA-9, 1939), and 
further discussion on this point below. We do 
not mean to imply that the Board cannot, or 
should not, exercise very broad discretion in 
treating the merits of any situation. The sole 
question concerns the existence of the Board’s 
authority and discretion to exclude from its 
statutorily granted jurisdiction (arbitrarily, in 
the sense that it does so without any considera- 
tion of the merits of the individual situations) 
large segments of industry. Cf. Joliet Contrac- 
tors- Association v. NLRB, 20 LABOR CASES 
| 66,707, 193 F. (2d) 833, 842-845 (CA-7, 1952). 
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United Press Photo 


The ingredients for making pencils— 
from start to finished product—are 
pictured above. The part that looks 
like a bedspring is actually a coil of 
pencil lead after it has hardened. 
From such strange-looking forms and 
shapes, pencils are fashioned—to 
help turn men’s ideas into reality. 





Some readers familiar with the subject may 
indeed wonder as to the existence of any 
question such as is herein discussed. Cer- 
tainly, the general opinion in the field would 
seem to accept as a dogma of federal labor 
legislation the Board’s authority to exercise 
discretionary jurisdiction. However, there 
are, perhaps, some substantial reasons lead- 
ing one to question this rule. Of course, 
after a rule is accepted for many years, it 
tends to assume the force of law, even 
though the same might have originally been 
incorrect. In this particular, administrative 
law occasionally gives the appearance of 
becoming just as dogmatic as the more 
rigid system of judicial administration which 
the administrative process was instituted to 
modify and ameliorate. 


However that may be, the case law con- 
cerned with this question strongly supports 


the Board’s authority to decline to act. Two 
court of appeals cases have raised the spe- 
cific question ‘within the last few years.* 
In the Haleston case, the plaintiff attacked 
the right of the Board to refuse to decide 
as to unfair labor practices after the com- 
plaint had been issued and prosecuted to 
it.” The plaintiff attempted to distinguish 
between the general counsel’s authority to 
issue a complaint and, once issued, the 
Board’s authority to act upon it. It was 
argued that while prior to Taft-Hartley the 
Board, as a concomitant to its broad powers 
to refuse to issue a complaint, could like- 
wise refuse to act on one already issued for 
jurisdictional reasons or other similar rea- 
sons, the Board lost such power when, in 
the amendment, the general counsel was 
given the sole discretion in determining 
whether a complaint would issue. The 
court’s opinion, nonetheless, coasts along 
on the assumption that such authority exists 
in the Board, using such terms as “the 
courts have uniformly recognized” and “these 
propositions have been too long and too 
firmly established to justify citation of cases.” 
The court concludes by holding that the 
general counsel “obviously” has complete 
discretion in the issuance of complaints and 
that “there is simply no evidence of a Con- 
gressional purpose to take from the Board 
the power of dismissal on grounds having 
to do with the effectuation of the policy of 
the Act.” 


In the Progressive Mine Workers case, 
the court relies rather heavily on Haleston” 
in holding that, under both the Wagner Act 
and Taft-Hartley, the Board’s jurisdiction 
was not to be exercised unless, in the opin- 
ion of the Board, the unfair labor practice 
complained. of interfered so substantially 
with the public rights created by Section 7 
of the act as to require its restraint in the 
public interest. Omitting the court’s cita- 
tions, one paragraph of the decision merits 
mention here, in that it sums up the pre- 
vailing view on the individual’s status vis-a-vis 
the labor act: 

“In this proceeding we are not dealing 
with private rights and it will be enough 
to say that while it is true that the National 
Labor Relations Act created rights against 
employers which did not exist before, such 
rights were not private rights vested in the 





18 Haleston Drug Stores v. NLRB, cited at 
footnote 9; Progressive Mine Workers v. NLRB, 
19 LABOR CASEs { 66,147, 187 F. (2d) 298 (CA-7, 
1951), cert. den., 342 U. S. 868 (1951). 

# For a similar and very recent case of Board 
action, see Brooks Wood Products, 107 NLRB, 
No. 71 (1953). 
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20 But see the Seventh Circuit’s restriction of 
the Progressive Mine Workers case, and infer- 
entially of the Haleston decision, in Joliet Con- 
tractors Association v. NLRB, cited at footnote 
17, pp. 842-843. 
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We found that under a previous in- 
terpretation of the Fair Labor Stand- 
ards Act a manufacturer of vanilla 
ice cream was entitled to a 14-week 
exemption, but that a manufacturer 
of chocolate, strawberry, tutti-frutti 
and other flavors was not so exempt. 
Appropriate action is being taken to 
change this ruling. 

—James P. Mitchell 





employees but were public rights protected 
by the power placed by the Act in the Board. 
The function of the Board is to be per- 
formed in the public interest and not in the 
vindication of private rights. The Act does 
not create rights for individuals which must 
be vindicated according to a rigid scheme 
of remedies, nor does the Board exist for 
the adjudication of private rights.” 

This reasoning is completely unsatisfac- 
tory, however, in that it fails to take account 
of an individual who might be seriously 
aggrieved by an unfair labor practice, al- 
though such practice did not have a sub- 
stantial effect on interstate commerce. At 
least, this reasoning results in a frustration 
of a psychologically felt right, even though 


that right might not be, technically, a legal 
right.” 
The Supreme Court has not categorically 


spoken on this question. It did deny 
certiorari in the Haleston and Progressive 
Mine Workers cases. Also, by inference, 
it can be argued that the Supreme Court 
has specifically spoken in support of such 
a conclusion in NLRB v. Building & Con- 
struction Trades Council of Denver, 19 LABor 
Cases { 66,347, 341 U. S. 675, 684 (1951): 

“Even when the effect of activities on 
interstate commerce is sufficient to enable 
the Board to take jurisdiction of a com- 
plaint, the Board sometimes properly de- 
clines to do so, stating that the policies of 
the Act would not be effectuated by its 
assertion of jurisdiction in that case. Here, 
however, the Board not only upheld the 
filing of the complaint but it sustained the 
charges made in it.” (See also footnote 14 
of the Denver case.) 

Is, then, the principle of discretionary 
jurisdiction on the part of the NLRB 
established beyond challenge? There is rea- 
son to doubt that the issue has been 
definitely decided. In the first place, the 


authority supporting the two circuit court 
opinions is not as persuasive as might ap- 
pear from a reading of those opinions. The 
three cases most heavily relied on are 
Indiana & Michigan Electric Company v. 
NLRB, 6 Lapor Cases {§ 51,150, 318 U. S. 
9 (1943); Amalgamated Utility Workers v. 
Consolidated Edison, 2 Lasor Cases { 17,055, 
309 U. S. 261 (1940); and Phelps Dodge 
Corporation v. NLRB, 4 Lazsor Cases 
7 51,120, 313 U. S. 177 (1941). In the 
Indiana Electric case, the point was reached 
only indirectly, and is probably only dicta. 
The Court there actually said: 


“The Board has wide discretion in the 
issue of complaints. Indeed, it did not act 
on a charge earlier made by the CIO against 
the same employer. It is not required by 
the statute to move on every charge; it is 
merely enabled to do so. It may decline 
to be imposed upon or to submit its process 
to abuse. The Board may properly with- 
hold or dismiss its own complaint if it should 
appear that the charge is so related to a 
course of violence and destruction, carried 
on for the purpose of coercing an employer 
to help herd its employees into the com- 
plaining union, as to constitute an abuse 
of the Board’s process.” (Italics supplied.) 


The Court was really deciding whether 
it was proper to return the matter to the 
Board for additional evidence and, in the 
quotation above, was deciding whether 
the additional evidence could affect the 
outcome. The Court held that the ad- 
ditional evidence might provide a basis for 
the Board’s exercising its discretion so as 
to dismiss the case. In attempting to deter- 
mine the meaning of the portion of the 
Indiana Electric opinions quoted above, several 
points require attention. It should be 
noticed that the first sentence quoted above 
is the key sentence, although the under- 
lined words in the fifth sentence indicate 
that the Court differentiated between “with- 
holding” and “dismissed.” 

Despite the decision in the Haleston case, 
the fact remains that at the time of the 
Indiana Electric decision, the Board was 
the body which issued complaints. Hence, 
it may appear logical to have sustained the 
power of the Board to dismiss its own 
complaint as an incident to its power initially 
to refuse to issue the complaint. However, 
at present the Board has nothing to do with 
the issuance of complaints. Therefore, it 
would appear that the Board’s power to dis- 
miss complaints could not logically derive 
from a power which had been lost in 1947, 





21 See also footnote 7. 
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the power to refuse to issue complaints.” 
Also, it should be noted that this case in- 
volved the exercise of the Board’s discre- 
tion to “withhold or dismiss” the complaint 
because “the charge is so related to a 
course of violence and destruction,” whereas, 
in this article, we are discussing the power 
of the Board to refuse to issue a complaint 
on jurisdictional grounds.” 


The Consolidated Edison case is an excel- 
lent statement of the general public policy 
behind the act, and specifically decides that 
only the Board can enforce its own deter- 
minations in the circuit court. However, 
it is only generally applicable and does not 
actually decide the specific point involvea 
here, whether the Board can dismiss a com- 
plaint merely because, though interstate 
commerce is sufficiently affected to be within 
the terms of the statute, the Board does 
not believe it is substantially enough af- 
fected for the public policy to be appreciably 
furthered through its asserting jurisdiction. 


Considerably diluting the controlling ef- 
fect of Mr. Justice Hughes’s decision in 
Consolidated Edison is his opinion in NLRB 
v. Fansteel Metallurgical Corporation, 1 LABor 
Cases { 17,042, 306 U. S. 240 (1939), where 


he states: 


“The purpose of the Act is to promote 
peaceful settlement of disputes by providing 


legal remedies for the invasion of the em- 
ployees’ rights.” 

Though the scope of Consolidated Edison 
seems quite broad, when read in conjunc- 
tion with the Fansteel case and the discus- 
sion of Consolidated Edison vis-a-vis Republic 
Steel in the Garner case (Garner v. Teamsters 
Union, 24 Lasor Cases § 68,020, 346 U. S. 
485 (1953), discussed hereinafter), it ap- 
pears to be far from conclusive authority 
for the proposition summed up by the court 
in the Progressive Mine Workers case 

The Phelps Dodge case involved the ques- 
tion of the Board’s right to prevent dis- 
crimination in hiring because of union 


activities, as well as to prevent termination 
of employment. The Court upheld the 
Board’s power and, only incidentally to the 
decision, remarked as follows: 


“Because the relation of remedy to policy 
is peculiarly a matter for administrative 
competence, the courts must not enter the 
allowable area of the Board’s discretion and 
must guard against the danger of sliding 
unconsciously from the narrow confines of 
law into the more spacious domain of 
policy. On the other hand, the power with 
which Congress invested the Board implies 
responsibility—the responsibility of exercis- 
ing its judgment in employing the statutory 
powers. 


“The Act does not create rights for indit- 
viduals which must be vindicated according 
to a rigid scheme of remedies. It entrusts 
to an expert agency the maintenance. and 
promotion of industrial peace.” (Italics sup- 
plied.) 


In the Progressive Mine Workers case, 
the court apparently considered this language 
to be considerably more significant than it 
is. That court quotes at two places from the 
Phelps Dodge case, which, as noted, is con- 
cerned only with the remedies the Board 
may apply. The italicized sentence from the 
above-quoted portion of the opinion is the 
key to the phase of the court’s decision 
with which we are concerned. Close analysis 
of that sentence, when it is recalled that the 
court was merely determining the extent 
of the Board’s discretion to decide which 
remedies best suited the situation, indicates 
not that the act “does not create private 
rights for individuals,” but that to the 
extent that rights (public or private) do 
exist, they do not include specific settled 
remedies. The sentence indicates that the 
remedies must be chosen by the Board in 
the exercise of its general discretion to 
promote the basic policy of the act, which 
is industrial peace. 


It may be of some significance that in 
neither Haleston nor Progressive Mine 





22 Despite the apparent existence of technica! 
grounds for distinguishing between the discre- 
tion of the general counsel to refuse to issue an 
unfair labor practice complaint and the refusal 
of the Board to act on such a complaint, the 
authors of this article believe that no such 
distinction should be made. At best, it would 
be an artificial, technical one. Whatever the 
decision on the Board’s authority may be, the 
same should apply to the general counsel's dis- 
cretion. Otherwise, the situation is that the 
Board, while not being able to restrict its own 
authority in unfair labor practice proceedings, 
could issue a policy statement which the gen- 
eral counsel might ‘‘voluntarily’’ follow. This 
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would, of course, accomplish the same effect as 
the Board’s direct refusal to act. On the other 
hand, if the general counsel refused to follow 
the Board’s policy statements, it might end up 
in a situation where the Board would have to 
process an unfair labor practice complaint and 
refuse, under the same circumstances, to process 
a representation proceeding. 

23It may well be solely this substantive dis- 
cretion, illustrated by the Indiana Electric case, 
rather than, as many have apparently as- 
sumed, jurisdictional discretion which the Su- 
preme Court appears to approve in NLRB v. 
Building and Construction Trades Council of 
Denver, cited in text. 


May, 1955 @ Labor Law Journal 





i ee ee ee a ee el ae ie 


ee a a a ee a ae a ee a 





vide indemnity against community losses 
as distinguished from the protection and 


| want to emphasize that the aim ‘ 
compensation of employees. 


of our Government is to formulate a 
policy that will bring about less Gov- 
ernment interference and paternalism 
in labor-management relations by 
placing more reliance upon the re- 
straint and self-discipline of the par- 
ties. Such a program will place 
responsibility upon unions and man- 
agement alike to protect the rights 
of the individual workers and the 
public. —James P. Mitchell 


“The remedial purposes of the Act are 
quite clear. It is aimed, as the Act says 
(Section 1) at encouraging the practice 
and procedure of collective bargaining and 
at protecting the exercise by workers of 
full freedom of association, of self organiza- 
tion and of negotiating the terms and con- 
ditions of their employment or other mutual 
aid or protection through their freely chosen 
representatives. This right of the employees 
is safeguarded through the authority con- 
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Workers did the circuit courts mention 
the case of Republic Steel v. NLRB, 3 LABor 
Cases 751,101, 311 U. S. 7 (1940), a case 
which appears singularly pertinent to the 
subject at hand. That case was concerned 
with the power of the Board to order the 
defendant company to pay the entire amount 
of lost back wages, paying to the employee 
that amount less the amount he earned 
during the interim on a government project, 
and paying the balance to the government. 
The decision raises the question of whether 
the Board’s powers to create remedies to 
effectuate the policies of the act should 
be considered in the light of the act con- 
strued as a purely public policy measure 
to enforce certain rules which Congress 
has set out, analogous to criminal laws of 
various sorts, or whether it should be con- 
sidered as a partial public policy measure 
which also establishes individual rights, the 
Board’s remedies being confined to the cor- 
rection of any wrong done in violation of 
those individual rights. Some excerpts from 
the Republic Steel decision are worth noting, 
particularly since the case is cited in Justice 
Jackson’s Garner opinion, The Court ’stated: 


“The Act is essentially remedial. It does 
not carry a penal program declaring the 
described unfair labor practices to be crimes. 
The Act does not prescribe penalties or 
fines in vindication of public rights or pro- 


ferred upon the Board to require the em- 
ployer to desist from the unfair labor 
practices described and to leave the em- 
ployees free to organize and choose their 
representative. ... All these measures relate 
to the protection of the employees and the 
redress of their grievances, not to the re- 
dress of any supposed public injury after 
the employees have been secure in their 
right of collective bargaining and have 
been made whole.” 


This language would certainly seem to 
indicate that, at least as of that day, the 
Supreme Court felt that the act created 
certain rights and privileges of a certain 
group of employees which it was the Board’s 
job to protect and enforce. In addition, it 
was for the Board to “make good to the 
employees what they had lost” through the 
violation of these rights by their employers.” 


The chief support for the view that the 
Board’s discretionary jurisdiction is not as 
real as it might seem comes from several 
recent federal pre-emption cases. The most 
important of these is Garner v. Teamsters 
Union. In the course of deciding that ex- 
clusive federal jurisdiction exists over matters 
constituting unfair labor practices, at least 
where the Board desires to exercise that 
jurisdiction, the Court extensively discusses 
the question of whether the act provides 
a public or private right. The case is not 
definitive on this point, but nonetheless 
merits serious attention. Justice Jackson, 





*% This language is particularly significant in 
view of the history of criminal jurisprudence 
which indicates that while, years ago, crim- 
inal actions were controlled by the aggrieved 
parties and could not be stopped by the authori- 
ties without the consent of such wronged 
parties, it has in recent years developed to the 
point where enforcement of the criminal law 
is almost completely within the discretion of 
the prosecuting authorities, at least in this 
country. When the discretion rested with the 
aggrieved party, the emphasis of the criminal 
action was to remedy the injury. As the em- 


NLRB Absolutism 


phasis shifted from remedy to punishment, con- 
trol over the proceedings became more and more 
fixed in the prosecuting authorities, It appears 
that there is an analogy between the punish- 
ment characteristics of a public act and the 
discretionary control the prosecuting authorities 
exercise under the statute. In this connection, 
it is also worthy of note that practically all 
criminal statutes have their tort analogue. 
(Jaffe, ‘‘The Individual Right to Initiate Ad- 
ministrative Process,’’ 25 Iowa Law Review 485 
1940).) 
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after reviewing the arguments in favor of the 
solely public rights interpretation, states: 


“It is true that the Act’s preamble em- 
phasizes the predominance of a public in- 
terest over private rights of either party 
to industrial strife, and declares its purpose 
to proscribe practices on the part of labor 
and management which are inimical to the 
general welfare, and to protect the rights 
of the public in connection with labor dis- 
putes affecting commerce.” 


Justice Jackson continues to discuss the 
basis upon which the public rights theory 
can be substantiated, taking particular note 
of the Consolidated Edison case. However, 
Justice Jackson indicates in a footnote that 
the reader should compare Republic Steel 
with the Consolidated Edison case, and quotes 
the following language from the Republic 
Steel decision: 


“The Act does not prescribe penalties or 
fines in vindication of public rights or pro- 
vide indemnity against community losses as 
distinguished from the protection and com- 
pensation of employees.” 


The Court proceeds to decide the principal 
points of the case without definitely deter- 
mining whether the federal statute is solely 
concerned with the public’s rights or is at 
least partially concerned with granting cer- 
tain rights to individuals. The case is 
certainly not a definite statement that the 
act sets up certain individual rights, on the 
basis of which one could argue that since 
the Board has been given exclusive juris- 
diction, it must, therefore, protect and en- 
force those rights. However, the general 
impression the case gives is that, while 
refraining from specifically deciding the 
public-versus-private rights question, the 
Court does avoid stating that the act is 
merely a declaration of public policy, en- 
forceable at the discretion of the Board 
as a public agency. At the conclusion of 
the Garner case, Justice Jackson states: 


“We conclude that when federal power 
constitutionally is exerted for the protection 
of public or private interests, or both, it 
becomes the supreme law of the land and 
cannot be curtailed, circumvented or ex- 
tended by a state procedure merely be- 





California employment was at a post- 
war March high this year. Manufac- 
turing employment rose by 16,100 
between February and March to a 
total of 1,046,700 wage and salary 
workers. This was the largest Febru- 
ary-March increase since 1950... . 
Total factory employment was 28,300 
higher than in March a year ago. 
—Ernest B. Webb, California Direc- 
tor of Industrial Relations. 





cause it will apply some doctrine of private 
right. To the extent that the private right 
may conflict with the public one, the former 
is superseded. To the extent that public 
interest is found to require official enforce- 
ment instead of private initiative, the 
latter will ordinarily be excluded.” (Italics 
supplied.) 


The Court was speaking of federal public 
rights as opposed to state private rights. 
However, the rationale of the italicized 
sentence would apply equally to a question 
of federal public rights as opposed to 
federal private rights. The entire situation 
could easily be rationalized on the basis 
of the act serving a dual purpose—creating 
public as well as private rights. If such 
were true, it would seem to follow that 
while individual rights may be created by 
the act, it is nevertheless true that where 
the Board, in the exercise of its discretion, 
determines that the enforcement of the 
individual’s rights in any given situation 
would conflict with the public rights, it 
should, to effectuate the purposes of the 
act, decline to enforce the private rights. 


However, it should also seem to foliow that 
where the private right does not conflict 
with the public right, the Board would have 
no discretion to dismiss the complaint merely 
because it did not believe that the public 
right and the public interest would be sub- 
stantially furthered by its taking jurisdic- 
tion.™ There would appear to be no reason 
why the Board should decline to enforce 
the individual right merely because the 





2 Such an approach would allow for budgetary 
limitations in that the Board might well have 
to decline to act in less important cases during 
the beginning of a fiscal year in order to have 
funds to process the more important cases 
during the latter part of that year. It would, of 
course, not permit any policy decision, wheth- 
er due to emphasis on localism or otherwise, 
which resulted in the Board’s refusing to act 
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in certain jurisdictional areas. Additionally, a 
budgetary motive would be based, at least in- 
directly, on a Congressional decision, in that 
Congress would presumably have this result of 
a small budget in mind when it appropriated 
funds. The dissent of Member Murdock in 
Breeding Transfer Company, cited in text, ap- 
pears to give at least some support to this 
rationale. 
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public right or interest would not be sub- 
stantially affected one way or the other. 
The opposite conclusion might be in order 
if federal labor legislation provided a tort 
analogue, but it does not. 


One recent authority, Hourihan v. NLRB, 
22 Lagpor Cases { 67,256, 201 F. (2d) 187 
(CA of D. C., 1952), cert. den., 345 U. S. 
930 (1953), is significant in that, while not 
specifically answering the question, it does 
cast grave doubt upon any dogmatic as- 
sumption that the Board’s jurisdiction to 
decline to act in certain areas is beyond 
challenge. Joliet Contracting Company v. 
NLRB™ flatly repudiates any such assump- 
tion in the following language: 


“In our view, the unfair labor activities 
shown and found had a substantial effect 
upon commerce, and the Board’s conclusion 
to the contrary is clearly erroneous. Such 
being the case, we think the Board was 
without the discretionary authority to dis- 
miss the complaint. In any event, its action 
was an abuse of any discretion which 
it had.” 


While the limits placed on the Board’s 
discretion in Joliet are not definitive, the 
court at least established that it feels any 
discretion the Board may have must be 
exercised within the normal limits of legal 
discretion. The Board itself, in the majority 
opinion in Breeding Transfer Company, ac- 
cepts this principle. 


The recent line of cases dealing with the 
Board’s attempt to police the non-Com- 
munist affidavits also appear quite signifi- 
cant in their implications for this problem. 
Generally, these cases were precipitated by 
Board announcements of policy that, in 
certain situations, it would refuse to enter- 
tain representation petitions or unfair labor 
practice complaints from unions whose of- 
ficers were either under indictment or, in 
some other way, under suspicion of having 
filed false affidavits. The Board based its 
right to enforce such a policy both upon 
the implied powers arising under Section 
9(h) providing for the non-Communist af- 
fidavits, and upon its alleged general dis- 
cretion to enforce the act in a manner which 
would best effectuate its purposes. In Farmer 
v. Fur Workers Union, 27 Lapor CAsEs 
768,978 (1955), the District of Columbia 
Court of Appeals denied the Board’s au- 
thority to apply its statement of policy in 
such manner as to refuse its processes to 
the union therein involved. Even more 
Significant is the similar case of Farmer v. 


UE, 24 Lasor Cases § 68,001, 211 F. (2d) 
36 (CA of D. C., 1953), cert. den., 347 
U. S. 943 (1954), where, in the following 
language, the court summarized one of the 
Board’s arguments that its policy decision 
is a preliminary step not subject to court 
review or correction: 


“This preliminary step—like, for example, 
the issuance of an unfair labor practice 
complaint or the certification in a repre- 
sentation proceeding—involves the exer- 
cise of Board discretion which is not 
reviewable either in the Court of Appeals 
under the review provisions of the Act nor 
the District Court in the exercise of its 
equitable jurisdiction.” 


The court refuted the Board’s position in 
the following language: 


“But the question whether action, pre- 
liminary to such proceedings and plainly 
beyond the scope of statutory authority, 
may be reviewed by the District Court 
in the exercise of its equity power was 
twice reserved by the Supreme Court to 
await ‘the required showing of unlawful 
action by the Board and resulting injury 

. whether by way of departure from the 
statutory requirements or from those of 
due process of law’. We think the required 
showing is presented in these cases. 


“We have already expressed our view 
that the Board action assailed here is un- 
lawful. That the injury resulting therefrom 
is ‘real, immediate and incaiculable’ is evi- 
dent from the instructions issued by the 
Board’s general counsel to its regional 
directors throughout the country, as de- 
scribed in the uncontradicted allegations of 
the affidavit filed on behalf of the Unions. 
These instructions have deprived and, but for 
the injunction issued below, would have con- 
tinued to deprive the Unions of crucial benefits 
under the Act and this without any sort of 
prior hearing.” (Italics supplied.) 


While these cases present a question sub- 


stantially different from the one herein 
under discussion, they do appear quite sig- 
nificant in that they deal in part with the 
Board’s general power to deny to a group 
the “crucial benefits” of the act upon the 
ground that the Board believes such a denial 
best effectuates the purposes of the: act. 
The court seemed to feel that such general 
discretion was much too weak a base upon 
which to plant such great authority. 


It appears that those authorities who 
have, either directly or indirectly, discussed 





*° Cited at footnote 17. 
NLRB Absolutism 
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the subject at hand, while certainly tending 
to uphold the Board’s position (at least as 
to the existence of a legal or reviewable 
discretion) are far from conclusive. Sur- 
prisingly, these authorities have not directly 
dealt with that part of the statute which 
appears to provide the strongest argument 
for the claim that the Board is exceeding its 
authority under the act in limiting its juris- 
diction. Section 10(a) of the act provides: 


“The Board is empowered, as hereinafter 
provided, to prevent any person from en- 
gaging in any unfair labor practice (listed 
in section 8) affecting commerce. This 
power shall not be affected by any other 
means of adjustment or prevention that 
has been or may be established by agree- 
ment, law, or otherwise: Provided, that 
the Board is empowered by agreement with 
any agency of any State or Territory to cede 
to such agency jurisdiction over any cases in 
any industry (other than mining, manu- 
facturing, communications, and transporta- 
tion except where predominantly local in 
character) even though such cases may in- 
volve labor disputes affecting commerce, 
unless the provision of the State or Territorial 
statute applicable to the determination of such 
cases by such agency ts inconsistent with the 
corresponding provision of this Act or has 
received a construction inconsistent therewith.” 
(Italics supplied.) * 


This proviso first appeared with the 1947 
Taft-Hartley amendments. It appears to 
permit the Board to relinquish—in effect 
decline to exercise—its jurisdiction in cer- 
tain limited areas by following a certain 
procedure. However uncontrolled the Board’s 
discretion to decline to act on certain 
jurisdictional grounds may have been prior 
to this, and however great the Board’s 
discretion to decline to act for other rea- 
sons may still be, this proviso clearly im- 
plies a Congressional policy that the Board 
may only refuse to exercise its powers for 
jurisdictional reasons in those cases where 
it is empowered to cede such functions to 
the state. Necessarily, this can occur only 
in those areas where there is no conflict 
between the state and federal laws. It 
would appear to be a logical conclusion that 
Congress intended the Board to be free 
to decline to act only in those cases where 


there was a substantially equivalent stat« 
act that would apply and provide sub- 
stantially equivalent benefits for those parties 
over whom the Board declined to assert its 
jurisdiction. The Board then appears to 
be ignoring Congressional intent by merely 
declining to exercise jurisdiction in a case 
where, actually, no state protection whatso- 
ever exists for the covered individuals, and, 
therefore, no formal cession agreement in 
accordance with Section 10(a) would be 
possible.” 


In a recent opinion by Justice Greenberg 
of the New York Supreme Court,” this line 
of thinking was fully considered. The court 
concluded that the New York board had 
no authority to act in an industry coming 
within the statutory limits of Board juris- 
diction, regardless of the Board’s refusal to 
act in that industry. The court further 
stated, although only as dicta, that the 
national Board has no authority for its 
refusal to act. Rather than finding the 
no-man’s land where the national Board 
refused to act and the state board could 
not act, the court merely affirmed the posi- 
tion that the state board could not act, 
but that the national Board, if it were prop- 
erly carrying out its assigned functions 
would have acted. The opinion is extremely 
well written and closely reasoned. 


Quoted below are only a few of the most 
significant sentences which, we _ believe, 
indicate not only that the case is an excel- 
lent example of logical reasoning, but that 
it contains an exhaustive collection and 
analysis of precedent on this point: 


“There remains for determination the fol- 
lowing issue: In 1948, when the wrongs 
complained of took place, did N. L. R. B. 
have the power, in the light of the Taft- 
Hartley Act, to decline jurisdiction, and if 
it did not possess that power, did the State 
Labor Relations Board have the power to 
act in the face of the refusal of the N. L. R. B. 
to act, assuming that it would not have 
acted if the instant case were brought to 
its jurisdiction? 

“Compelling authority answers these ques- 
tions in the negative [citing cases]. 
The national law intended to preclude state 
boards from extending their facilities to 





27 29 USC Sec. 160. 

2% See Adams Motors, 80 NLRB 1518 (1948). 
See also Witney, ‘“‘NLRB Jurisdictional Poli- 
ces and the Federal-State Relationship,’’ 6 
Labor Law Journal 3 (January, 1955). 

*% In an analagous situation involving 10(a), 
the Board itself frowns on this indirect method 
of accomplishing what it cannot do directly. 
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(Kaiser-Frazer Parts Corporation, 80 NLRB 
1050 (1948).) 

3% New York SLRB v. Wags Transportation 
System, Inc., 25 LABOR CASES { 68,265, 131 New 
York Law Journal 1 (N. Y. S. Ct., 1954), aff'd, 
26. LABOR CASES { 68,754, 284 App. Div. 883 
(N. Y. S. Ct., App. Div., 1954). 
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firms over which the National Board has 
jurisdiction, even where it has failed to 
exercise such jurisdiction. Where the field 
of labor relations is occupied by the federal 
act, the state may not furrow. Accordingly, 
it follows that federal jurisdiction is not 
dependent upon whether the N. L. R. B. 
acts or declines to act in the premises... . 


“It only remains to decide whether the 
restrictive proviso on cession comes within 
the general rule stated in the Bethlehem case 
that state action is precluded ‘if it is clear 
that Congress has intended no regulation 
except its own’. 

“Section 10(a) does prohibit cession ex- 
cept on specified terms. The fact that there 
are limited exceptions does not vitiate the 
power of Congress to prevent state action. 
Indeed, the proviso withdrew from the 
National Board the authority it had exer- 
cised prior to 1947 to cede jurisdiction on 
its own terms. 


“The respondent correctly argues, in ef- 
fect, that the National Board cannot do by 
abdication what it cannot do by agreement. 


“Moreover, it does not seem reasonable 
that the exercise of discretion based upon 
what the National Board feels is budgetary 
poverty can make it richer in the power to 
cede.” 

A definite answer is not available to the 
question of whether the Board has the 
authority to decline jurisdiction in the area 
considered here. It is hoped that the fore- 
going authorities will indicate that the final 
word on this matter has yet to be spoken 
and that the Board’s asserted right to de- 
cline jurisdiction will not be accepted as a 
modern-day dogma. Whether the final word 
will be spoken by the courts or by Congress 
remains to be seen. However, if Congress 
has set up a law to protect the right to 
organize and provide other benefits in the 
field of labor relations to those employed 
in industries affecting interstate commerce 
and to provide some regulation of the exer- 
cise of those rights, and if Congress was 
sufficiently impressed with the importance 
of these rights to specify that the enforce- 
ment of such rights and benefits couid only 
be ceded to states where the rights and 
benefits of the state law were substantially 
equivalent to those of federal law, it does 
seem to be a strange twist of logic to inter- 
Pret the act so that, by declining to exer- 


cise any jurisdiction over certain covered 
groups, the Board may deprive the groups 
concerned not only of the benefits of the 
federal law, but even of the benefits of an 
adequate and less beneficial state law. It 
would appear better to ignore the cession 
proviso of Section 10(a) completely and 
hold that when the Board refuses to act, 
the states may automatically apply their 
own law. However, if it is necessary to 
thus, in effect, ignore a very definite pro- 
vision of a statute enacted by Congress 
in order to support and sustain the Board’s 
asserted authority to decline to exercise 
jurisdiction, then it would seem that there 
is some serious error in the Board’s as- 
serted position. 


Are NLRB Jurisdictional Policies 
Subject to Judicial Review? 


We have already summarized, in an 
earlier section of this article, the considera- 
tions both in favor of and against discre- 
tionary jurisdiction. We have commented 
on the decisions tending to indicate that the 
NLRB has discretionary, as distinguished 
from mandatory, jurisdiction. We have also 
indicated the history of NLRB jurisdictional 
policy. 


Some refinement of the term “discre- 
tionary” is called for before we can proceed 
to the final section of our discussion. Dis- 
cretionary jurisdiction as used thus far 
connotes that the agency may act or not as 
it deems best. This concept has been used 
in opposition to mandatory jurisdiction, 
meaning that an agency must act. The 
problem is presented whether there is not 
some middle ground between these two 
extremes. That is to say, even if it be 
ultimately held that the NLRB does have 
certain discretionary powers in self-limiting 
its area of regulation, are there not, or 
should there not be imposed, certain limita- 
tions on this discretion?“ This would mean 
that the NLRB has discretionary jurisdic- 
tion (as distinguished from mandatory juris- 
diction) but that such discretion can be 
abused. 


Just exactly what kind of discretion the 
NLRB exercises when it declines to act in 
a given case, or refuses to assert jurisdic- 
tion over a given area of industry, is not 


quite clear. Indeed, as a matter of general 
administrative law, the distinction between 
various types of discretion is none too clearly 





The preceding section of this article indi- 
Cates that it is not clear that the NLRB, under 
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the statute as presently written, has any dis- 
cretion in this field at all. 
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drawn, The limited extent to which the 
courts have addressed themselves to this 
problem sheds confusion rather than light. 
In one case, review was sought of the 
NLRB general counsel’s determination not 
to direct the issuance of a complaint charg- 
ing unfair labor practices. The court, in 
granting a motion to dismiss the petition, 
employed the following language: 


“The issuance of a complaint under Sec- 
tion 10 of the Act is a matter of adminis- 
trative discretion. Under the National Labor 
Relations Act in its original form, (49 Stat. 
449), it was clear that the refusal of the 
Board to issue a complaint was not re- 
viewable in the circuit courts of appeals. 
See Jacobsen v. NLRB, [4 Lapor Cases 
q 60,501,] 3 Cir., 1941, 120 F. 2d 96, 100. 
The Labor Management Relations Act of 
1947 has effected no change in the jurisdic- 
tional language of Section 10 now relevant, 
though in other particulars it made sub- 
stantial amendments of the National Labor 
Relations Act. Wilke v. NLRB, [15 Lasor 
Cases § 64,798,] 4 Cir., July 7, 1948, No. 
5754.” * 


In an earlier case arising prior to the 
Taft-Hartley amendments, a court of ap- 
peals held that the Board could not be 
compelled to issue a complaint. There the 
agency’s discretion was characterized in the 
following way: 


“or 


[he course to be pursued rests in the 
sound discretion of the Board and is the 
concern of expert administrative policy. 
That discretion is not a legal discretion at 
least in so far that upon the abuse of it the 
several circuit courts of appeals might com- 
pel the Board to issue a complaint.” * 


One may conclude from these decisions 
that the Board’s discretion, being admin- 
istrative and not legal in character, is there- 
fore completely immune from judicial re- 
view. It has been suggested that a more 
helpful classification would be the term 
“absolute discretion” to characterize this 
result.” 


There are, however, additional complexi- 
ties. In an early Wagner Act case, a court 
of appeals, in denying equitable relief to one 
union against another in a jurisdictional dis- 
pute, stated as its reason that the contro- 
versy was one for the NLRB and that, 
therefore, independent action in the federal 
courts was improper. In speaking of the 


Board’s power to resolve questions concern- 
ing representation, the court stated: 


“There is no merit in the contention made 
that because both unions are members of 
the American Federation of Labor, the 
Board has no power to determine which 
union is the bargaining agent. If the word 
‘may’ as used in Section 9(c) of the Act 
means ‘must’, the Board cannot refuse 
to decide the question concerning the em- 
ployers’ duty to bargain with one or the 
other of the contending unions. If ‘may’ 
is construed to confer a discretionary power 
on the Board, it is a legal discretion which 
in the instant case the Board should exer- 
cise to effectuate the declared purposes of 
the Act.”* 


Recently, the question was left open in 
a case where 2 writ of mandamus had been 
sought in a federal district court against the 
Board to compel it to issue a final and 
reviewable order after the NLRB general 
counsel had declined to issue a complaint 
charging unfair labor practices. Denial of 
the writ of mandamus was upheld, but the 
court added the following footnote: 


“We need not here canvass whether, and 
if so under what circumstances, a court can 
correct an abuse of discretion by the Gen- 
eral Counsel in failing to issue a complaint.” 


This view was amplified in the Joliet Con- 
tractors case when the court set aside the 
Board’s decision and order refusing to take 
jurisdiction upon a petition for review by 
the aggrieved employer. The court em- 
ployed the following language: 

“In our view the unfair labor activities 
shown and found had a substantial effect 
upon commerce, and the Board’s conclusion 
to the contrary is clearly erroneous. Such 
being the case, we think the Board was 
without the discretionary authority to dis- 
miss the complaint. In any event, its action 
was an abuse of any discretion which it had.” 


The apparent conflict of views revealed 
by these decisions seems to some extent 
resolved by the Board itself when it decided 
the Breeding Transfer case. One surprising 
element of that decision was a unanimity 
of view ef members of the Board that its 
discretion in this field was not absolute, 
could be abused and was subject to judicial 
review. The majority said: 

“We, of course, concede that this Board, 
like any other quasi-judicial agency, has no 





% Lincourt v. NLRB, 15 LABOR CASEs { 64,776, 
170 F. (2d) 306 (CA-1, 1948). 

3% Jacobsen v. NLRB, 4 LABOR CASES { 60,501, 
120 F. (2d) 96, 100 (CCA-3, 1941). 
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% Davis, Administrative Law (1951), p. 847. 
% Teamsters case cited at footnote 17. 
3% Hourihan v. NLRB, cited in text. 
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We say if we have the courage and 
the know-how and the resources to 
provide full employment making the 
weapons of war and destruction, then 
pray tell us why haven't we got the 
know-how and the good sense to 
provide full employment making the 
good things of life for people in 
peacetime. —Walter P. Reuther 





authority to act capriciously or arbitrarily. 
This is a fundamental and wholly salutary 
rule of law which governs our action on 
jurisdiction as well as every substantive 
decision which we make. We have no doubt 
that the Courts will scrutinize our new 
jurisdictional policy in the light of this 
accepted principle of American jurisprudence.” 

Member Peterson in his separate opinion 
stated: 


“T doubt that it can be denied that the 
Board is free within limits, to utilize its 
discretion in determining the boundaries in 
which that power should be exercised.” 

And, of course, the entire import of 
3oard Member Murdock’s extended dis- 
senting opinion is that the Board not only 
does not possess absolute power to decline 
to act but that the new jurisdictional stand- 
ards actually represent an abuse of that 
power. 

If the NLRB’s discretion is not absolute, 
then some degree of review would be avail- 
able in a proper case when the Board de- 
clines to exercise jurisdiction.” At this 
stage, the standards for judicial review of 
this discretion and the results of the ap- 
plication of such standards remain a matter 
for speculation. The general standards are, 
of course, easily enunciated. Decisions 
abound to the effect that the courts will 
not interfere with administrative discretion 


unless there has taken place an abuse of 
such discretion, or unless the administrative 
action constitutes a gross abuse, was grossly 
unreasonable, unreasonable, plainly wrong, 
arbitrary, clearly arbitrary or capricious.™ 
But what does the application of this standard 
mean with regard to the NLRB’s juris- 
dictional policies? One distinction com- 
monly drawn is that between questions of 
law and questions of fact. As to the latter, 
the courts have generally accorded greater 
respect to administrative judgment. Accept- 
ing this distinction, however, it is not clear 
whether a decision not to enforce a Con- 
gressional policy is more in the nature of a 
legal question than a factual question.” It 
is certainly not a factual question in the 
ordinary fact finding sense of the word. On 
the other hand, a determination of what 
best effectuates the Congressional policies 
is to some extent a factual one on which 
the NLRB can be expected to have con- 
siderable competence. Therefore, could it 
not be said that the earlier jurisdictional 
standards of the Board were valid and 
defensible because they were dictated by 
the practical administrative necessities of 
enforcing a national policy established by 
Congress? In all likelihood, the failure to 
adopt them would have made the enforce- 
ment of the policy impossible. The Board, 
by dealing with every case over which it 
had jurisdiction, would have rendered itself 
unable to deal effectively with that more 
limited number of truly significant cases to 
which the national policy required an effec- 
tive, careful and relatively speedy solution. 


However, the new standards seem to rest 
on a conscious decision that the national 
policy should be enforced in a much more 
narrow scope than has been true in the 
past. These new standards are not ex- 
clusively dictated. by practical necessity. 
They seem to be in the nature of a policy 
decision in themselves, reflecting more a 
philosophy of government than a decision 





There may conceivably be some difference 
between the Board’s promulgating general juris- 
dictional standards applicable to all cases and 
the general counsel’s refusing to issue a com- 
plaint in a particular case falling within the 
Board’s asserted area of operation. Different 
standards of judicial review are possibly appli- 
cable to these two types of discretion. The de- 
cided cases shed no light on this. See foot- 
note 22. 

* Gray v. Powell, 314 U. S. 402, 62 S. Ct. 326, 
86 L. Ed. 301 (1941); Mastrapasqua v. Shaugh- 
nessy, 180 F. (2d) 999 (CA-2, 1950); RFC v. 
Lightsey, 185 F. (2d) 167 (CA-4, 1950); Gadsden 
v. U. 8., 78 F. Supp. 126 (1948). 

* An example of a factual question in its 
Purest sense is, of course, one of resolving 
conflicting testimony on a given issue one way 
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or the other. It has been suggested that the 
law-fact distinction is one that is impracticable 
and has not, in fact, been followed by the 
courts. Davis, in the work cited in the text, at 
Ch. 20, suggests that a more satisfactory divid- 
ing line is one which separates those matters 
in which the administrative agency is more 
competent from those in which the competence 
of the courts is superior. In the latter group; he 
would include such matters as constitutional 
law, ethical questions, questions of due process, 
a priori reasoning, traditions and philosophies 
of law and the government, the meaning of 
nontechnical words, etc. Even accepting this 
more practical distinction, it is difficult to 
know whether administrative jurisdictional 
policies should be accorded narrow or sweeping 
review. 
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dictated by practical considerations of budg- 
etary and personnel limitations and the 
need to avoid undue diffusion of time and 
energy. They amount to a decision not 
to enforce the national policy in areas where 
the agency, as a practical matter, could en- 
force it. Is this not a subversion of the 
Congressional policy which it is beyond the 
authority of the Board to accomplish, or 
which is at least an abuse of the Board’s 
discretionary prosecuting and regulatory 
powers? This appears to a large extent 
to be the view of Board Member Murdock 
when he stated in his Breeding Transfer 
dissent: 


“As earlier stated, it is not the fact of 
modification with which I quarrel; it is the 
purpose and effect of the new standards 
which I consider an abuse rather than an 
appropriate exercise of administrative dis- 
cretion. Certainly it is appropriate for the 
Board either to increase or decrease its 
exercise of jurisdiction as budgetary or 
other administrative necessities dictate. But 
the existence of an area of discretion which 
may be exercised for valid reason does not 
justify its exercise for an invalid reason.” 

To some extent, the Board’s recent action 
in delimiting its own jurisdiction may also 
be the symptom of a lethargy to which 
many older administrative agencies appear 
to become subject. Young administrative 
agencies are vigorous. The political pres- 
sures leading to their creation are usually 
still strongly felt. However, as these begin 
to fade away, the pressure from the regu- 
lated groups becomes more influential on 
the agency, and the latter begins to lose its 
zeal. It is at this point that discretional 
prosecuting and jurisdictional power be- 
comes particularly subject to abuse. 


It is also doubtful whether the legislative 
body which grants an administrative agency 
discretionary jurisdictional and prosecuting 
power anticipates such a period of lethargy. 
It must be presumed that the legislature, in 
declaring a policy and establishing an agency 
for its enforcement, grants discretionary en- 
forcement power to that agency with a view 
that such power be vigorously employed. This 
is done in the agency’s youth and all the ad- 
vantages of discretionary enforcement power 
come into play. We have already described 
some of these advantages. Most important 
among them is, of course, the co-ordinated 
enforcement of policy which such discretion 


makes possible. But when the agency’s 
youthful enthusiam dies down, the discre- 
tionary power results in a failure to enforce 
the policy rather than in the effective en- 
forcement of the policy. We suggest, there- 
fore, that the agency attitude which Congress 
has in mind when granting discretionary 
powers of enforcement is one of enthusiasm 
rather than lethargy. 

The proposition we here propose is that 
the NLRB’s discretion not to exercise 
jurisdiction means merely that the agency is 
free to determine how best to enforce the 
Congressional policy. Any _ self-imposed 
limits must have some foundation in practi- 
cal considerations of administration which 
dictate the limits. The agency should be 
required to make a showing that if the self- 
imposed limits were not employed, effective 
enforcement of the Congressional labor 
policy would be jeopardized. Such self- 
imposed limitations cannot be defended merely 
on the basis of a policy decision by the 
Board that the National Labor Relations 
Act should be less widely enforced. 

Sheer inaction because of apathy, or 
because of a conscious policy decision not 
to regulate, goes beyond the scope of these 
discretionary powers. When Congress dele- 
gates such powers, it says to the agency: 
Enforce this policy in the way you deem 
most effective. It is not saying to the 
agency: Enforce this policy or not, as you 
see fit. 

Even assuming, as has been argued, that 
the NLRB’s discretion to limit its area of 
activity is not absolute, serious problems 
still arise in attempting to select proper 
modes of review for the exercise of that 
discretion. At this time only some alterna- 
tives can be suggested, the most apparent 
of which is that contained in Section 10(f) 
of the act.” 

However, in order to invoke this review 
procedure, one must be a person aggrieved 
by a final order of the Board in an unfair 
labor practice proceeding.” Since no such 
order is ever entered in most cases falling 
outside the scope of the Board’s jurisdic- 
tional standards, considerable difficulties are 
thus encountered.” 


Another apparent possibility for review 
of the Board’s action in this field might be 
provided by Section 10 of the Administra- 
tive Procedure Act.“ This provides, in 
part: “Any person suffering legal wrong 





# 29 USC Sec. 160(f). 
41 General Drivers v. NLRB, 17 LABOR CASES 
{ 65,522, 179 F. (2d) 492 (CA-10, 1949). 
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# The case of Brooks Wood Products, cited 
at footnote 19, is a rare exception. 

460 Stat. 237, 5 USC Secs. 1001 and follow- 
ing (1946). 
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We should have a National Fuel 
Policy that would treat all fuels on a 
fair, equitable and just basis, and 
where each could find its proper and 
logical place in our economy. The 
Government should also take steps to 
inaugurate a plan whereby new ways 
could be developed for uses of coal. 
—Thomas Kennedy, vice president, 
United Mine Workers of America. 





because of any agency action, or adversely 
affected or grieved by such action within 
the meaning of any relevant statute, shall be 
entitled to judicial review thereof 

The form of proceeding for judicial review 
shall be any special statutory review pro- 
ceeding . . . specified by statute or, in the 
absence or inadequacy thereof, any applica- 
ble form of legal action . 


All this, however, is qualified by the intro- 
ductory proviso, which reads: “Except so 
far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to 
agency discretion... .” 


In any attempt to invoke the Adminis- 
trative Procedure Act, one is thus im- 
mediately faced by the basic questions in 
this field. First, does the National Labor 
Relations Act, as amended, by its terms 
preclude judicial review except insofar as 
it is specifically provided for in the act? 
Second, does the act commit to agency 
discretion its jurisdictional policies? Fur- 
thermore, any party with regard to whom 
the Board has entered no final order would 
have to overcome the difficult hurdle of 
showing that it was aggrieved by agency 
action and therefore had “standing” to initi- 
ate the review proceeding. This appears to 
be another illustration of where the Admin- 
istrative Procedure Act merely restates a 
dificult administrative law problem rather 
than solving it. 

A third conceivable possibility is review 
by writ of mandamus. However, in view of 
the fact that this remedy is available only 
to enforce administrative action where there 
is a legal duty on the part of the agency 





or officer to act, and is not generally avail- 
able to enforce exercise of administrative 
discretion in a certain way, one would pre- 
sumably have to show first that the NLRB 
was under a duty to act in all cases and 
had no power to decline the exercise of its 
jurisdiction. Again, one of the inherent 
problems in this field must be solved first.“ 


A dictum of the Court of Appeals for the 
Ninth Circuit in Teamsters v. Brewery 
lV orkers, a case already discussed, suggests 
interesting fields for speculation. In that 
case, the court, in commenting on its own 
jurisdiction in the field of federally regu- 
lated labor relations, makes the following 
observation: 


“Whether or not certification by the 
Board be denominated a remedy, it is a 
determination which we must assume will 
be observed. However, if the relationship, 
the existence of which is certified by the 
Board be unlawfully interfered with, and if 
the Board’s powers afford inadequate pro- 
tection to the employees and their union 
agent, it may well be that under the princi- 
ples of equity the aid of. the courts may 
be invoked.” 


Is the implication that the federal courts 
will exercise general equitable powers to 
safeguard rights created by the National 
Labor Relations Act in the absence of ef- 
fective Board action? 


Little more can be said about any of these 
difficult problems without exploring in de- 
tail a number of veritable Pandora’s boxes 
of administrative law which are beyond the 
scope of this article” A few general con- 
cluding observations are all that can be 
made here. It would appear, first of all, 
that the problem is sufficiently important 
and complex to warrant Congressional ac- 
tion specifically declaring NLRB powers 
with regard to its own jurisdictional policies 
as weil as clearing the field for state action 
in the absence of federal regulation.” Since 
Congress has enacted a statute regulating 
labor relations over an area coextensive 
with its own constitutional powers, a de- 
cision based on a philosophy of government 
should not be left solely in the hands of an 
administrative agency when that decision 


(Continued on page 320) 





“ Interstate Commerce Commission v. Hum- 
boldt Steamship Company, 224 U. S. 474 (1912); 
Chicago Great Western Railroad Company v. 
Interstate Commerce Commission, 294 U. S. 50 
(1935). 

* Work by Davis, cited in text, Chs. 16, 17, 
19 and 20. 
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4 With regard to the need for Congressional 
action as it relates to the federal-state relation- 
ship in labor relations other commentators 
have made the same suggestion. (Cox, ‘‘Fed- 
eralism in the Law of Labor Relations,’’ 67 
Harvard Law Review 1297, 1306, 1348 (1954); 
Hays, ‘‘Federalism and Labor Relations in the 
United States,’’ 102 University of Pennsylvania 
Law Review 959 (1954).) 
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By GERALD G. SOMERS 
Associate Professor of Economics, 
West Virginia University 


The Multiemployer Proposals and the 


N SPITE of the long history and sub- 

stantial growth of multiemployer collec- 
tive bargaining, its status under federal 
law remains uncertain. Congressional at- 
tempts to restrict multiple bargaining have 
been made since at least 1934,? and legisla- 
tive proposals for direct limitation on the 
size of bargaining units have continued un- 
abated since the Eightieth Congress. In- 
fluential support has also been given to a 
move which would control so-called “union 
monopoly” by amendments to the antitrust 
laws. Even in the absence of these restric- 
tions, the National Labor Relations Board 
can presently find no clear authority in the 
Taft-Hartley Act for the certification of 
multiple units, and it is claimed that this 
results in a reluctance in Board policy which 
can be remedied only by new legislative sup- 
ports for association bargaining. 


Ir the case against multiemployer bar- 
gaining and union monopoly, the bituminous 
coal industry has usually been presented as 
Exhibit A. Indeed, the United Mine Workers 
organization was a major target for much of 
the restrictive labor legislation proposed 
or passed in the last 15 years. On the other 
hand, those who stress the benefits of 
multiemployer units have seldom sought 
comfort in the results of coal negotiations. 


Although there is general agreement that 
comprehensive units may offer distinct ad- 
vantages for unions, there are sharp differ- 
ences over their effect on employers and the 
public. The hearings and debates on the 
legislative proposals contain conflicting testi- 
mony that multiemployer agreements either 
destroy or protect small employers, and 
promote either efficiency or inefficiency, 
higher or lower wages and prices, industrial 
stability or conflict. This article examines 
the proposals on multiemployer bargaining 


from the standpoint of their probable effects 
in the bituminous coal industry, in the light 
of current views of the coal operators and 
the past results of association bargaining. 
The survey raises serious questions concerning 
the advisability of these proposed changes in 
the legal status of multiemployer units. 


Proposed Restrictions 


The most persistent of the measures de- 
signed to curb multiemployer bargaining 
can be traced to the original Hartley Bill 
passed in the House of Representatives, and 
the Ball amendment defeated by only one 
vote in the Senate during the Eightieth 
Congress.* Modifications of these proposals 
were contained in subsequent bills intro- 
duced by Representatives Gwinn and Fisher; 
and, with minor additions, the provisions of 
the Hartley Bill were “reintroduced” in 1952 
and 1953 Representative Wingate Lucas.’ 


The major provisions of the Lucas amend- 
ment to the Taft-Hartley Act are sum- 
marized as follows: 


(1) A representative of the employees of 
one employer may not be certified as the 
representative of the employees of a com- 
peting employer, unless the employees of 
such an employer are regularly less than 
100 in number and the plants of such em- 
ployers are less than 50 miles apart. (Amend- 
ment to Section 9.) 


(2) No competing employers may engage 
in any concerted activities, collective bar- 
gaining or arrangement in the formulation 
of labor policy for collective bargaining un- 
der common control or approval, except 
where the employees of each empioyer regu- 
larly number less than 100 and the plants 
are less than 50 miles apart. (Amendment 
to Section 9.) 





1 Berthold Levy, Multi-Employer Bargaining 
and the Anti-trust Laws (Philadelphia: Univer- 
sity of Pennsylvania Press, 1948), p. 1. 

293 Congressional Record 4257, April 28, 1947. 

3H. R. 8091, 82d Cong., Ist Sess., and H. R. 
2545, 83d Cong., Ist Sess. See Labor-Manage- 
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ment Relations, Hearings before the Committee 
on Education and Labor, House of Representa- 
tives, 83d Cong., 1st Sess., pursuant to H. Res. 
115, February 10-26, 1953, Pt. 1, pp. 24-52. 
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MULTIPLE BARGAINING SHOULD BE 
PERMITTED TO OPERATE WITHOUT 
LEGISLATIVE INTERFERENCE WHEN 
THERE IS NO DANGER OF INJURY 
TO THE INTEREST OF THE PUBLIC 





(3) “Monopolistic lockouts” and “monopo- 
listic strikes” shall be unfair labor practices. 
These mean any concerted interference 
with employment or an employer’s opera- 
tions which results from conspiracy, collu- 
sion or concerted plan of action between 
competing employers or their employee repre- 
sentatives, where the employees of such 
competing employers do not have a common 
bargaining representative certified under 
Section 9. (Amendment to Section 8.) 


(4) The representatives of employees of 
competing employers may be affiliated with 
a common parent organization if their collec- 
tive bargaining, concerted activities or terms 
of collective bargains are not subject, directly 
or indirectly, to common control or approval. 


These far-reaching restrictions on multi- 
employer associations, negotiations, strikes 
and agreements have been supported by in- 
fluential business groups since they were 
first proposed. In the 1953 hearings on 
amendments to the Taft-Hartley Act, en- 
dorsers of the viewpoint of the Lucas Bill 
included spokesmen from the National As- 
sociation of Manufacturers, the United States 
Chamber of Commerce and the American 
Mining Congress.‘ 


Efforts to bring unions under the anti- 
trust laws were given impetus in 1945 by 
the Allen Bradley decision, which demonstrated 
the extent to which union activities were 
judged to be exempt.’ With the defeat of 
the Hartley-Ball approach in 1947, the op- 
ponents of multiemployer bargaining joined 
those who favored amendments to the Sher- 
man Act as a generalized “solution” to the 
problems posed by union power. The 
lengthy hearings on the Economic Power of 
Labor Organizations, conducted by Senator 
Robertson in 1949, offered ample evidence 
of the widespread agreement with the anti- 
trust line of attack among businessmen.’ 
Secretary of Commerce Sinclair Weeks has 
publicly endorsed this viewpoint, and his 
stand is supported by influential commercial 
publications.’ The government has also es- 
tablished a special committee to consider 
extension of the antitrust laws to labor 
union activities.* 


It is not possible to know the precise 
impact of proposed amendments to the 
Sherman Act upon multiemployer collective 
bargaining and other concerted union policies. 
Whether they would merely restrict coercive 
activities or achieve results not far differ- 
ent from those detailed in the Lucas pro- 
posals would depend on the specific wording 
of the amendments and court interpreta- 
tions of the modified statute. However, 
some who have recommended specific amend- 
ments to bring unions under the coverage 
of the antitrust laws have speculated that 
this might mean the breakup of national 
unions °; others who decry union monopoly 
appear to suggest that such a result would 
not be improper.” 


Employers and legislators have been able 
to support their attacks on multiemployer 
bargaining and union monopoly with ample 
documentation from the writings of academic 
economists. By drawing heavily from ex- 
perience in coal mining, the railroads, the 
maritime trades and steel manufacturing 
(in spite of a lack of multiemployer negotia- 
tions in this industry), they have sought to 





* Work cited at footnote 3, Pt. 2, pp. 563-623; 
Pt. 3, p. 1070. Also, Taft-Hartley Act Revisions, 
Hearings before the Committee on Labor and 
the Public Welfare, United States Senate, 83d 
Cong., 1st Sess., Pt. 1, p. 161. For earlier em- 
ployer views in the same vein, see Labor Rela- 
tions Program, Hearings on S. 55 and S. J. Res. 
22 before the Committee on Labor and the 
Public Welfare, United States Senate, 80th 
Cong., 1st Sess., Pt. 1, pp. 115, 118, 484, 540; 
Pt. 2, pp. 942, 950, 1015; and Pt. 4, p. 1807. 

5 325 U. S. 797. 

® Bconomic Power of Labor Organizations, 
Hearings before the Committee on Banking and 





Coal Operators 








Currency, United States Senate, 8ist Cong., 
1st — Pt. 1. Bp. yo 102, 137-138, 145; also 
see hearings cited at footno 
= te 3, pp. 2979-2990, 
*Wall Street Journal, September 29, 1954 
p. 12; Business Week, October 2, 1954, p. 162; 
Baron’s, August 16, 1954, p. 1. q 
8 Wall Street Journal, November 12, 1954, p. 3. 
® Hearings cited at footnote 6, pp. 137-138; 
hearings cited at footnote 3, p. 3135. s 
<3 See, for example, Leo Wolman, Industry- 
Wide Bargaining (New York: The Foundation 
for Economic Education, 1948), pp. 25-35, 62-63. 
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show the ill effects of multiemployer agree- 
ments on small establishments, industrial 
stability, costs and prices.” 


Proposed Supports 


While one group of employers, legislators 
and economists identifies multiemployer bar- 
gaining with the most sinister forms of 
union monopoly, another group indicates 
that even regional and national negotiations 
have had beneficial effects on competition, 
industrial peace and the public welfare.” It 
is notable that the latter have cited ex- 
amples from such industries as clothing, 
glass, pottery, hosiery, and pulp and paper, 
and have paid scant attention to the in- 
dustries listed in the indictment of their 
protagonists. If multiemployer bargaining 
has had favorable results, it follows, in the 
opinion of its proponents, that it should be 
strengthened rather than weakened by amend- 
ment of the Taft-Hartley Act. The need for 
strengthening is seen in the unsatisfactory 
status of present legal provisions governing the 
certification of association bargaining units.” 


Even though the Wagner Act did not 
authorize establishment of a unit larger 
than a single company (Section 9(a)), the 
NLRB adopted multiemployer units where 
the history of collective bargaining demon- 
strated their desirability.“ In justification 
of this policy the Board relied on Section 
2(2), which defined “employer” as includ- 
ing “any person acting in the interest of 
an employer”; Section 2(1), which included 
“associations” with the definition of “per- 
sons”; and Section 9(b), which provided 
that the appropriate unit should “insure to 
employees the full benefit of their right to 
organization and to collective bargaining.” * 
The Taft-Hartley Act weakened even this 
thin reed of justification by amending the 
definition of “employer” in Section 2(2) to 
include “an agent of an employer” rather 





than “any person acting in the interest of 
an employer,” and by eliminating the language 
of Section 9(b) in favor of the determina- 
tion of an appropriate unit “to assure to 
employees the fullest freedom in exercising 
the rights guaranteed by the Act.” Shortly 
after passage of the Taft-Hartley Act, in 
spite of speculation that these amendments 
might result in modification of Board policy on 
multiple units, the failure of Congress explicitly 
to forbid the continuation of past practice en- 
couraged the Board to maintain its former 
policies without substantial modification. 


It has been charged, however, that the 
lack of specific statutory authorization and 
the frontal attacks on “union monopoly” 
have induced a vacillating and sometimes 
contradictory policy on multiemployer units.” 
Employer self-determination is the guiding 
principle. If an employer participates in 
the group negotiations he is included in the 
multiple unit, but he may be released from 
the unit if he withdraws to negotiate sepa- 
rately; mere contract acceptance is insuf- 
ficient to justify inclusion. On the other 
hand, employees may be included in a larger 
unit against their will if this is considered nec- 
essary “to effectuate collective bargaining.” 


Should the union attempt: to “withdraw” 
by striking against one employer in an 
association after an impasse has been reached 
in the joint negotiations, the other em- 
ployers can lawfully counter the union action 
by means of a temporary lockout.* When 
this issue was first presented in Morand 
Brothers Beverage Company, the Board up- 
held the union’s contention that the lockout 
constituted an unfair labor practice in viola- 
tion of Section 8(a)(1) and (3).% But the 
court, upon appeal, insisted that a lockout 
in such an instance was legitimate protec- 
tion against the union’s attempt to reduce 
the resistance of all employers by striking 
against one.” The clash between the Board 
and the court was renewed in the somewhat 





1 Work cited at footnote 10, Chs. 3 and 4; 
Charles E. Lindblom, Unions and Capitalism 
(New Haven: Yale University Press, 1949); also 
the many sources indicated by Richard A. Les- 
ter, ‘Reflections on the Labor Monopoly Issue,’’ 
55 Journal of Political Economy (December, 
1947). 

122See the statements of Senator Elbert D. 
Thomas, Edwin E. Witte, Almon E. Roth, and 
Richard A. Lester and Edward A. Robie, re- 
printed in Colston E. Warne, Ed., Industry- 
Wide Collective Bargaining (Boston: D. C. 
Heath and Company, 1950); Clark Kerr and 
Roger Randall, Collective Bargaining in the 
Pacific Coast Pulp and Paper Industry (Phila- 
delphia: University of Pennsylvania Press, 
1948); remarks of Representative F. D. Roose- 
velt, Jr., in Congressional Record, February 19, 
1953. 
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8 Dallas L. Jones, ‘‘The NLRB and the 
Multiemployer Unit,’’ 5 Labor Law Journal 
34 (January, 1954). 

14See the Board’s reasoning in 7 NLRB 
1002 (1938), and 7 NLRB 141 (1938). 

% See the discussion of this point in Jesse 
Freidin, The Taft-Hartley Act and Multiem- 
ployer Bargaining (Philadelphia: University of 
Pennsylvania Press, 1948), pp. 11-16. 

16 Work cited at footnote 15, pp. 17-22. 

1 Article cited at footnote 13, pp. 34-39. 

18 Buffalo Linen Supply Company, 109 NLRB 
69 (1954). 

19 91 NLRB 409 (1950). 

2 Morand Brothers Beverage Company v. 
NLRB, 20 LABOR CASEs { 66,453, 190 F. (2d) 
576 (CA-7, 1951). 
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As we in America look back in our 
history, we realize that we have been 
complacent about our natural re- 
sources—our timber, our iron, our 
oil. Likewise, | think you will agree, 
we have been complacent about our 
need for scientists and technical 
experts. —James P. Mitcheli 
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similar case of Davis Furniture Company. 
Here, the union’s strike against one associa- 
tion member was announced as a deliberate 
“whipsawing” tactic to break an impasse in 
the association-wide negotiations. The Board 
again contended that the resultant lockout 
by other association members was _ inter- 
ference with protected employee activity. 
Upon appeal, the court instructed the Board 
to reconsider its ruling on the lockout when 
used as a defensive measure to protect the 
association’s bargaining position. The Board 
overruled the court and restated its reason- 
ing in the Morand case. The court refused 
to enforce the Board’s order, but in this 
second decision the court stressed the ill 
effects of the union’s “whipsawing”’ tactics 
on the employers’ economic position, rather than 
the deterioration of their bargaining position.” 


In a more recent case,” the Board appears 
to have accepted the court’s reasoning in the 
second Davis Furniture decision. As in the 
previously cited cases, a strike by employees 
of one member of an association was followed 
by the layoff of employees of other associa- 
tion members. The Board affirmed the 
court’s doctrine in the Davis Furniture case. 
The employers were justified in their resort 
to a temporary lockout because the union’s 
“whipsaw” procedure was a threat to their 
economic operations. This decision goes 
further than that of the Davis Furniture 
case, however, because there the employers 
had received notice of the union’s intent to 
strike in a “whipsaw” manner. In the 
Buffalo Linen case, as in the earlier Morand 
case, it could only be inferred that a strike 
against one employer was part of a plan to 
strike successive members of the associa- 
tion. A dissenting opinion pointed out that 
such inferences might enable employers to nul- 
lify the right to strike “by the simple expedient 
of joining a multiemployer association.” ™ 


The Board’s ruling in the Buffalo Linen 
case confirms the lack of symmetry with 
which employers and employees are treated 
under multiemployer bargaining. Although 
an employer may withdraw from association 
negotiations and reach a separate contract 
with the union, the union’s attempt to do 
so can be countered by a lockout. Moreover, 
the lockout is justified not as a protection 
of the multiemployer bargaining arrange- 
ment, but as a defense against the potential 
economic hardship resulting from a strike. 


Because it is felt that these Board policies 
have resulted from a lack of specific statu- 
tory authorization for the establishment of 
multiemployer units, it has been proposed 
that a new set of rules be adopted for in- 
clusion and withdrawal from a multiem- 
ployer unit.” Implicit in these proposals are 
the notions that association bargaining can 
have positive advantages for the general 
welfare but that it must have a voluntary 
basis if it is to be acceptable.” They are 
summarized as follows: 

(1) Representation elections should be 
held to determine employer intent with re- 
gard to inclusion in a multiple unit. 

(2) Contract acceptance should also be 
a criterion of employer intent. 

(3) If the union forces identical, or nearly 
identical, contracts on employers and if 
employers desire it, the union should be 
forced to bargain collectively with the em- 
ployers as a unit. 

(4) Both parties have the right of with- 

drawal from a unit; when one party with- 
draws, the other party should be required 
to bargain on an individual basis, but with- 
drawal is permitted only before negotiations 
for a new contract begin. 
* (5) If the majority of the employers in a 
multiple unit (as indicated by a vote) accept 
the contract, it would then be binding on all 
employers, and refusal to accept the majority 
decision would be an unfair labor practice. 


(6) If the union engages in “whipsawing” 
by striking one employer, the others can 
retaliate with a lockout as a protection of 
their bargaining position. 


No attempt is made here to evaluate these 
proposals from the standpoint of equity 
or moral principles. They are to be judged 
on the basis of their practical impact on 
association bargaining. Whereas the amend- 
ments suggested by Representative Lucas 





1 Leonard v. NLRB, 21 LABOR CASES { 66,997, 
197 F. (2d) 435 (CA-9, 1952). 

22 Leonard d.b.a. Davis Furniture Company v. 
NLRB, 23 LABOR CASES { 67,689, 205 F. (2d) 
355 (CA-9, 1953). 
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°3 Case cited at footnote 18. 
24 Case cited at footnote 18. 
*% Article cited at footnote 13, pp. 45-46. 
6 Article cited at footnote 13, pp. 45-46. 





would permit local multiemployer bargain- 
ing among small firms, they are designed 
to eliminate larger units and put an end to 
pattern bargaining controlled by national 
unions. Professor Jones’ proposals would 
go even further in eliminating pattern bar- 
gaining, for if similar contracts were forced 
on employers or accepted by employers, the 
union and the employers would be required 
to bargain in a multiple unit. Thus the 
major casualty under both sets of proposals 
is pattern bargaining—destroyed in the 
first case in favor of unqualified single-em- 
ployer bargaining and, in the second, in 
favor of unqualified single-employer or un- 
qualified multiemployer bargaining. 

A noteworthy distinction between the two 
sets of proposals is their reflected attitude 
toward self-determination by employers. 
Those who favor drastic restrictions on 
multiemployer bargaining are not dissuaded 
by the testimony of employers who approve 
its results in their own industries.” It is 
felt that either these employers are bene- 
fiting at the expense of their smaller rivals, 
or, in collusion with the union and each 
other, they are benefiting at the expense 
of the public. Professor Jones is more dis- 
posed to trust the judgment of employers in 
deciding whether multiemployer agreements 
are in the best interests of their industry 
and the general welfare. He assumes that 
the multiple unit would usually work to the 
advantage of small firms.” 

It is fitting that these propositions be 
tested against experience in the bituminous 
coal industry—an example of multiemployer 
bargaining highly celebrated because of its 
historical continuity and national impor- 
tance. It is especially appropriate that the 
restrictive proposals be evaluated on the 
basis of their probable impact on coal negos 
tiations, for they have. been largely prompted 
by the results of these negotiations.” It may 
not be considered as fair to judge the pro- 
posed supports for multiemployer bargaining 
by the same standards. Although they are 
couched in general language, they do not 
appear to be motivated by experience in the 
coal industry. However, if we are to accept 
a blanket “solution” to the problems of multi- 
employer bargaining, it must adequately 
cover the major industrial examples. 





Coal Negotiations 


Bituminous coal operators have elected to 
negotiate through broad interstate associa- 
tions since the early days of union organiza- 
tional strength. In an industry with a large 
number of small production units, individual 
employers found themselves at a bargaining 
disadvantage relative to the union. Because 
of close competition in the product market, 
operators in a widely scattered interstate 
area could be placed in a vulnerable com- 
petitive position by wage costs which were 
higher than those of their rivals. These factors 
encouraged cooperation among operators in 
wage negotiations. 


From 1898 to 1927, coal operators in 
Illinois, Indiana, Ohio and western Penn- 
sylvania, representing about one third of the 
nation’s bituminous output, negotiated as a 
group with the United Mine Workers. This 
so-called Central Competitive Field Agree- 
ment was then applied in a type of pattern- 
setting process to mines in the “outlying 
districts” in order to give the signatories 
protection against “unfair” competition. The 
agreement collapsed because of the union’s 
failure to extend organization to the southern 
mines. A period of sporadic local bargain- 
ing followed.” 


The code drafted for the bituminous coal 
industry under the National Industrial Re- 
covery Act established the Appalachian 
Mountain Area, accounting for -more than 
70 per cent of total bituminous: output, as 
the bargaining unit for the industry. Again 
the operators in “outlying districts” adapted 
their contracts to those established by the 
Appalachian Conference. The southern pro- 
ducers withdrew from the joint conference 
in 1941 because of elimination of the North- 
South day-rate differential established in 
in 1934. Except for a brief reunion with the 
rest of the industry in 1945, the Southern 
Coal Producers’ Association has since nego- 
tiated separately for about 20-25 per cent of 
national tonnage mined in eastern Kentucky, 
northern Tennessee, Virginia and southern 
West Virginia. The southern producers in- 
sist upon separate recognition because of 
higher transportation costs to major mar- 
kets and a lower level of man-day output. 





2 Hearings cited at footnote 3, p. 31. 

% Article cited at footnote 13, p. 45. 

2 The relationship of coal strikes to restric- 
tive legislation in the 1940's is discussed in an 
article by Louis Stark in the New York Times, 
March 20, 1949. The coal industry is mentioned 
prominently in most discussions of the need 
for curbs on multiemployer bargaining and 
union monopoly. See hearings cited at footnote 
3, pp. 24-33; hearings cited at footnote 6, pp. 
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1-65; also in the academic writings cited at 
footnote 11. 

% Descriptions of early negotiating procedure 
are presented in Arthur E. Suffern, The Coal 
Miners’ Struggle for Industrial Status (New 
York: Macmillan Company, 1926), Chs. I-VIII; 
and Waldo E. Fisher, ‘‘Bituminous Coal,” in 
How Collective Bargaining Works (New York: 
Twentieth Century Fund, 1942), Ch. 5. 
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In spite of these claims, since 1941, they 
have signed agreements with terms identical 
to those reached by the northern and cap- 
tive mine operators. Since 1943, the captive 
mine operators have usually joined the 
northern and western commercial operators 
in negotiations. On occasion, however, as 
in 1949-1950, they have met separately, and 
three major sets of negotiations have been 
held simultaneously in the bituminous coal 
fields, the first agreement reached serving as 
a pattern for the other two conferences.” 

Before 1950, negotiating representatives 
were selected in the northern-captive bar- 
gaining through a highly informal pro- 
cedure. Each of the district associations and 
unaffiliated companies which wished to be 
represented in the conference sent delegates 
to meet with the Mine Workers’ scale com- 
mittee. After speeches were made and 
credentials exchanged in this large gathering, 
the delegates would agree on a spokesman 
for the particular conference. The initial 
district representatives and final spokesman 
often changed from year to year. In 1950, 
negotiations by the captive mines and the 
northern and western commercial mines 
were placed on a formal and continuing 
basis with the formation of the Bituminous 
Coal Operators’ Association. This associa- 
tion represents employers operating com- 
mercial mines in Kentucky, Ohio, Pennsylvania, 
Virginia and West Virginia and captive mines 
in these states as well as in Alabama and 
Utah. Its members produce about one half 
of the nation’s total bituminous tonnage. 

Thus, at the present time, there are two 
major permanent employer associations formed 
to engage in collective bargaining negotia- 
tions with the United Mine Workers.” Each 
of these has a board of directors composed 
of representatives of a number of subsidiary 
district coal associations. The president of 
the Bituminous Coal Operators’ Associa- 
tion, Mr. Harry M. Moses, was formerly 
head of the H. C. Frick Coke Company 
and other associated coal-mining subsidiaries 
of the United States Steel Corporation. He 
served as the sole association negotiator in 
1951. and 1952, when substantial increases in 
wage rates and welfare fund contributions 
were added to the terms of the 1950 Na- 
tional Bituminous Coal Wage Agreement. 
As in previous years, the Southern Coal 
Producers’ Association then agreed to similar 
terms on behalf of its membership. 








Men and women now in college will 


be about in the middle of their 
working lives in 1975. At that time, 
the labor force of the United States 
will be over 88 million, according to 
the Bureau of the Census—20 mil- 
lion more than now. We will need 
one-third more jobs for a work force 
of that size-——Deputy Under Secre- 
tary of Labor Millard Cass. 





It is seen, then, that multiemployer bar- 
gaining and pattern bargaining have existed 
side by side in the bituminous coal industry. 
Separate associational negotiating confer- 
ences result in a single national wage agree- 
ment via a process of pattern enforcement. 
Many operators are convinced that the most 
favorable terms which the union can obtain 
from any significant group of mine owners 
will then be forced upon the remainder of 
the industry under the threat of a shutdown 
and loss of markets.” Because coal pro- 
duced in captive mines is not sold commer- 
cially and is essential, yet of relatively small 
cost, in the manufacture of steel, this seg- 
ment of the coal industry is usually the 
most willing to meet the union’s terms 
rather than suffer a work stoppage. For 
this reason the importance of its role in 
shaping the national wage agreement goes 
well beyond its contribution to total produc- 
tion. Even though many of the captive 
mining companies are in the southern coal 
fields, they have chosen to form an alliance 
with the northern operators rather than 
with the more “recalcitrant” southern group.™ 


The process of pattern enforcement is not 
simply a captive-North-South relationship. 
Many companies not represented by the two 
major associations in the negotiations will 
nevertheless become signatories to the na- 
tional agreement. Although the base of the 
negotiations has been widened with the for- 
mation of the National Bituminous Coal 
Operators’ Association, there are still oper- 
ators in “outlying areas” in the Far West, 
Illinois, Indiana and sections of Alabama, 
Kentucky and Tennessee who adapt their 
terms to those inthe national agreement 
although they have not participated in the 
negotiations. The position of these opera- 
tors is illustrated in an exchange between 
Senator Capehart and a mine owner from 





31 The development of current negotiating pro- 
cedure is discussed in greater detail in the 
author's’ Experience Under National Wage 


Agreements (West Virginia University Business 
and Economic Studies, 
pp. 3-9. 


1953), Vol. 2, No. 4, 
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32 The National Coal Association, which speaks 
for the operators in trade matters, -does not 
participate 'in collective bargaining. 

33 Hearings cited at footnote 6, pp. 11-14, 22, 
102, 152. , 

% Hearings cited at footnote 6, p. 26. °- 
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Pencils are made like sandwiches. 
The lead is cut into desired lengths 
and placed into grooved half-pencil 
slats. The worker above is doing 
the job by hand, but it is usually done 
by high-speed machines. Nextstep: 
Another slat is glued on top. Then 
another machine squeezes the lead- 
filled halves together. 





western Kentucky during the 1949 hearings 
on Economic Power of Labor Organizations: 


“Senator Capehart: Do you give to the 
big negotiator, the fellow that finally sits 
down with Mr. Lewis and completes the 
negotiations, and enters into a contract, do 
you give him power to act in your behalf? 


“Mr. Potter: Well, our field is what is 
called an outlying field, and we just take 
what they send us. I don’t figure it is 
worthwhile to go and even keep informed. 
We just read about it in the newspaper, as 
do our men for that matter. 


“Senator Capehart: You have no contact 
with those that are negotiating for you what- 
soever, they do not ask your advice or 
consent? 

“Mr. Potter: No sir. 


“Senator Capehart: They give you no 
chance to vote upon whether or not certain 
provisions or all provisions are agreeable 
to you? 

“Mr. Potter: No sir.” ® 


Moreover, many employers in the Appalachi- 
an area are neither association members 


nor represented in the negotiations, even 
though they are forced to abide by the na- 
tional agreement with the United Mine 
Workers. Their mines are usually small 
and nonmechanized. Since voting power in 
the associations is almost always based on 
tonnage (as are the annual dues), the 
formulation of policy tends to be dominated 
by the larger mining companies. Some of 
the so-called marginal operators feel that 
their small voice in contract negotiations 
hardly justifies their payment of member- 
ship dues into an operators’ association. For 
example, prior to the 1952 national agree- 
ment, 27 operators in northern West Vir- 
ginia met to discuss the possibilities of 
obtaining special concessions for small mines 
in the pending negotiations. Their produc- 
tion was hand-loaded, and they employed 
an average of 40 miners each. Although 
their employees, members of the United 
Mine Workers, were covered by the na- 
tional wage agreement, the operators were 
not members of any operators’ association 
and had not participated in previous nego- 
tiations.” Feeling that their interests were 
not being served by representatives of large, 
mechanized mines, they sought to send a 
spokesman who was more cognizant of 
their needs to the contract negotiations. 
Their efforts came to nought, however, for 
later in the year Mr. Moses and Mr. Lewis 
agreed upon an amendment to the national 
agreement which was then applied uniformly 
throughout the industry. 


The loose organization of operators has 
often prompted the union to deviate from 
its professed policy of national bargaining 
when the exigencies of contract negotiations 
made it expedient to do so. From time to 
time, under the Central Competitive Field 
and Appalachian Agreements, the interstate 
negotiations broke down and agreements 
were made on a district basis.” In the 
early years, the Illinois operators often with- 
drew from the joint negotiations, and, in 
1943, during deadlocked negotiations and a 
national work stoppage, the Illinois opera- 
tors again signed separately on the union’s 
terms.” During the protracted 1949-1950 
strikes, the union claimed that a large num- 
ber of individual mining companies had 
agreed to its demands in spite of the opposi- 
tion of the major operator groups; and the 
union again attempted to settle separately 
with the Indiana and Illinois operators’ 





% Hearings cited at footnote 6, p. 152. 

%* Work cited at footnote 31, p. 7. 

Work by Suffern cited at footnote 30, 
pp. 77-80. 
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associations.” In the 1952 negotiations, the 
Mine Workers permitted firms which were 
not members of the Bituminous Coal Oper- 
ators’ Association to continue operations if 
they promised to accept the association 
agreement when completed. The union 
claimed that the resultant decision of many 
operators to leave the association in order 
to take advantage of the offer was likely 
to isolate the remaining members.” 


An understanding of these collective bar- 
gaining developments, as well as of the 
operators’ views discussed below, requires 
knowledge of the union’s wage policy and 
its power of policy enforcement. The Mine 
Workers ‘have always been faced with the 
problem of adjustment to sharp variations 
in man-day output among mining districts 
and individual mines in the same district. 
These productivity differences are caused 
by variations in physical conditions, such as 
seam thickness, impurities, and roof and 
floor conditions. Mine mechanization fur- 
ther accentuates productivity differences be- 
cause it is possible only under facilitating 
physical conditions within the mine.“ In 
the early days, under the Competitive Field 
Agreements, the union accorded recogni- 
tion to productivity differences by permitting 
adjustment of tonnage (piece) rates in dis- 
trict and subdistrict agreements so as to 
reach some compromise between the goals 
of competitive equality for operators and 
equality of earnings for miners.” Most 
issues, other than the broad wage patterns 
and other general questions, were referred 
by the interstate negotiations to the district 
conferences.” 


Under the Appalachian Agreements, how- 
ever, the separate district conferences have 
become increasingly less significant. Since 
1941, the union has established day-rate uni- 
formity for mines in the Appalachian area, 
with only minor deviations from uniformity 
in the “outlying districts.” As day rates 
are now received by four fifths of the work 
force (contrasted with two fifths in the 
1920's), the less productive areas and mines 


have been placed at a distinct competitive 
disadvantage.“ Moreover, in spite of the 
wide variations in wage-cost per ton result- 
ing from the policy of day-rate uniformity, 
all operators must pay a uniform royalty 
of 40 cents per ton into the Welfare and 
Retirement Fund. 


Notwithstanding the opposition of less- 
favorably situated operators, the union has 
enforced its uniform policy through effec- 
tive strike power. Confident in the support 
of their membership, the national officers 
have been able to employ a variety of co- 
ercive tactics. In an essential industry, 
a nation-wide strike has often forced a 
settlement on the union’s terms. In a 
highly competitive industry, the threat of 
a sectional work stoppage has generally been 
sufficient to induce recalcitrant operators to 
join their more pliable rivals in signing the 
national agreement. Adherence to the wage 
agreement by association members has been 
much more a result of union strike power 
than the disciplinary power of the asso- 
ciations.” It is the Mine Workers’ ability 
to enforce a uniform wage policy which has 
converted a series of sectional negotiations 
into a series of national wage agreements. 


It is not always appreciated that the 
propensity to strike has roots deep in the 
background and solidarity of the rank-and- 
file miners. The centralized discipline of 
the national union has not been necessary 
to ensure the effectiveness of widespread 
work stoppages. The historical records are 
replete with instances of national work stop- 
pages in spite of fractional union membership 
or official union disapproval. In the face of the 
opposition of district officers, wildcat strikes 
commonly spread from local to local until 
they involve many mines and thousands of 
miners.” The national coal strikes in the 
war and postwar years were not officially 
“called” by the union officers. They were 
preceded by a simple announcement of non- 
agreement on contract renewal. In 1950, 
after months of intermittent idleness, the 
miners continued their strike in spite of a 





% New York Times, March 6, 1950, p. 12, and 
Proceedings of the Forty-First Consecutive Con- 


stitutional Convention of the United Mine 
Workers of America (1952), Vol. 1, pp. 88-89, 
122, 138-148. 

* United Mine Workers Journal, October 1, 
1952, pp. 3-4. 

“ Work cited at footnote 31, pp. 34-42. 

“ United States Coal Commission, Report on 
Labor Relations in the Bituminous Coal Indus- 
try (1925), Pt. III, pp. 1316-1317. 

* Isadore Lubin, Miners’ Wages and the Cost 
of Coal (New York: McGraw-Hill Book Com- 
pany, 1924), pp. 61-93. 
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4*Carrie Glasser, ‘‘Union Wage Policy in 
Bituminous Coal,’’ 1 Industrial and Labor Rela- 
tions Review 616 (July, 1948); and the author's 
“Effects of North-South Wage Uniformity on 
Southern Coal Production,’’ 20 Southern Eco- 
nomic Journal 126 (October, 1953). 

4% For an early recognition of this fact see 
the work by Suffern cited at footnote 30, pp. 
176-177, and the testimony of Harry M. Moses 
in the hearings cited at footnote 6, p. 22. 

4 Work by Fisher cited at footnote 30, pp. 
249-253; and work cited at footnote 31, pp. 56-57. 
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TABLE | 


Productivity, Wage-Costs and Average Daily Earnings by Preferred Bargaining 
Unit, January, 1952, Survey of Bituminous Coal Operators in West Virginia 
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National agreement ..... 31 36.48 11,459,293 266,495 6.84 $2.80 $16.30 
Separate agreement for 
Smaller area ......... 25 29.41 12,035,231 240,705 Sve 3.66 17.59 
Common market . 13 15.29 6,332,085 191,881 6.22 2.83 17.58 
Each company ........ 8 9.41 2,916,191 224,330 6.62 3.17 20.65 
Each mine ...... 3 3.53 212,081 53,020 4.53 _— ° — 
er re 5 5.88 2,230,176 247,797 6.99 2.70 24.09 
* These data for 1950 are averages for companies which submitted identified replies (71 of the 
85 replies). 
Source: Preference of bargaining units obtained from survey of operators; production data 


from West Virginia Department of Mines; wage data from West Virginia Department of Labor. 





Taft-Hartley injunction and official union 
pleas for a return to work. The miners won 
their demands after the government failed 
to prove union responsibility for the nation- 
wide stoppage. These are the realities of 
strike power which must be faced by the 
coal operators and legislators. 


Operators’ Views 


In assessing the desirability of association 
collective bargaining, the bituminous coal 
operators have always been torn between 
the need for unity and the pressures of 
physical and economic diversity. Faced by 
the union’s monolithic control, they have 
sought greater centralization of policy on their 
side of the bargaining table. The formation 
of the Bituminous Coal Operators’ Associa- 
tion in 1950 was viewed as a partial answer 
to this need.” Students of the problems of 
the industry have stressed the desirability 
of national co-ordination among the opera- 
tors,“ and the union has often urged a 
wider representation in the operators’ nego- 
tiating committee.” It has become increas- 
ingly recognized that a widespread wage 
agreement is a necessary stabilizing device 
in an industry with thousands of scattered 
mines selling in common markets. This 
viewpoint was expressed by the operators 


in 1931, after the collapse of the interstate 
agreements had resulted in a number of 
years of sporadic local bargaining and 
rounds of wage and price cutting: 


“Inherited prejudices in some fields and 
bitter personal experiences in others have 
made the idea of a revival of unionism ob- 
noxious to many employers. Nevertheless, 
unless some new formula can be found, the 
conclusion seems inevitable that the desired 
stabilization of wages and working con- 
ditions must come through a recognition 
and acceptance of an outside labor organi- 
zation by a sufficiently large percentage of 
the operators to give wages and working 
conditions so established a controlling in- 
fluence in the districts where direct recog- 
nition is withheld.” ® 


However, as can be seen in the negotiat- 
ing procedures, the operators have never 
been able to present a solid front to the 
union. In addition to the nonjoiners by 
temperament, and the very small producers 
who feel they would have little influence 
under any circumstances, there have always 
been operators who insist on separate treat- 
ment because of less-favorable physical con- 
ditions or marketing arrangements.” Since 
these conditions vary over time as coal 
seams are “worked out” and markets change, 





4“ Hearings cited at footnote 6, pp. 12-19, 26-27. 
# Report cited at footnote 42, pp. 1353-1354; 
work by Suffern cited at footnote 30, pp. 181-184. 
# Proceedings of the Interstate Joint Con- 
ference (1901), p. 46; United Mine Workers 
Journal, March 15, 1945. p. 3. 
% Coal Age, September, 


1931, reprinted in 


Coal Age, September, 1949, p. 69; for similar 
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viewpoints see hearings cited at footnote 3, 
pp. 42-43, and the views expressed in the 1952 
survey of operators indicated below. 

51 Work by Suffern cited at footnote 30, pp. 
181-184; report cited at footnote 42, pp. 1338- 
1351. 
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the opponents of national agreements in one 
decade may be stanch supporters in the 
next. Thus, many West Virginia operators 
who opposed uniformity because of a pro- 
ductivity disadvantage relative to western 
Pennsylvania in the 1920’s and 1930’s favor 
national agreements now that the produc- 
tivity advantage is reversed. 

Similarly, the disgruntled operator group 
has varied over time with modifications in 
the union’s wage policy. In early contract 
periods, when the union sought to ensure 
competitive equality among operators by 
insisting upon higher tonnage rates for more 
productive mines, the most efficient opera- 
tors were loudest in their complaints, and 
they usually signed their district agreements 
under threat of a work stoppage.” With 
the union’s shift to a policy of wage uni- 
formity, the severest critics of national 
agreements are the owners of mines with 
low productivity and unfavorable locations. 


These divisions are apparent in a cross- 
Section of West Virginia operators, whose 
views on multiemployer bargaining units 
were surveyed in 1952.% Questionnaires 
were sent to the chief officers of 258 coal- 
mining companies. Usable replies were re- 
ceived from 85 companies. Of these, 71 
were willing to identify themselves, and 
data on tonnage, productivity and earnings 
have been obtained for these companies. 


The operators were asked to specify 
whether they preferred the present “national” 
wage agreements in the coal industry to 
various categories of more localized bar- 
gaining arrangements. As is seen in Table 
I, 36.5 per cent of the respondents preferred 
the national agreements, and the remainder 
preferred a more localized bargaining ar- 
rangement. In the latter group, the largest 
number merely designated a preference for 
a smaller geographical area, but some indi- 
cated a separate agreement for mines selling 
coal in a common market, and a few wished 
a separate agreement for each company or 
each mine. Only one of the eight com- 
panies which had either no union agreement 
or an agreement with a union other than the 
UMWA expressed a preference for national 
agreements. Only three of the 19 companies 
not represented by an operators’ association 
expressed a preference for the national 
agreements. The average size of .these 
companies was considerably smaller than 
those with UMWaA.agreements and associa- 
tion membership. Their average man-day 
output was lower, and labor costs were higher. 





TABLE Il 


Number of Respondents, by Area and 
Preferred Bargaining Unit, Survey of 
Bituminous Coal Operators in 
West Virginia, January, 1952 








Location 
Preferred South- North- Uniden- 
Bargaining Unit ern! ern? tified 
National agreement 12 18 1 
Separate agreement for 
Smaller area ..... 17 7 1 
Common market .. 4 9 —- 
Each company 4 3 1 
Each mine 1 2 — 
Other ; 3 2 a 
Total an 41 41 3 


1 Located in the southern counties (Districts 
7 and 8) or members of Southern Coal Pro- 
ducers’ Association or associations usually affil- 
iated with it. 

? Located in northern counties (Districts 3 and 
6) or members of the Bituminous Coal Opera- 
tors’ Association, which includes northern and 
captive mines. 





It is interesting to relate the preferences 
of bargaining units to differences in size, 
productivity, wage levels and unit labor 
costs. Those companies which favored na- 
tional agreements were generally larger and 
enjoyed a favorable competitive position 
with regard to productivity and labor costs. 
However, many large companies also pre- 
ferred agreements for small geographical 
areas, and especially for mines with a com- 
mon market. The few companies preferring 
a separate agreement for each mine were 
small and experienced low productivity. 
However, the smallness of the number of 
identified respondents who designated a 
preference for separate company, mine or 
“other” agreements renders averages un- 
reliable for these groups. 


As is indicated in Table II, preference 
for national agreements was more common 
in the northern and captive group than in 
the area generally represented by the Southern 
Coal; Producers. However, even in the 
northern group there was a considerable 
sentiment in favor of more localized bar- 
gaining arrangements, and many of the re- 
plies from southern counties expressed a 
preference for bargaining units that were 
either larger or smaller than that preferred 
by the leaders of the Southern Coal Pro- 
ducers’ Association (an agreement to cover 
Districts 7 and 8). Most of the companies 





52 Ethelbert Stewart, ‘‘Equalizing Competitive 
Conditions,’’ from Eleventh Special Report, 


Coal Operators 


United States Commissioner of Labor (1904), 
pp. 190-191. 
53 Work cited at footnote 31, pp. 61-65, 75-79. 
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The General Counsel of the NLRB is 


in fact administrator, housekeeper, 
prosecutor, and supreme judge of ini- 
tial jurisdiction (or, one might say, 
Lord Chief Justice and Lord High 
Executioner), all wrapped up in one. 
—Senators Paul H. Douglas and Pat- 
rick V. McNamara. 





in the southern group which favored na- 
tional agreements were larger or had higher 
productivity than the average for their 
area. Most of the companies in the northern 
group which favored smaller bargaining 
units were smaller or had lower produc- 
tivity than the average for their area. 

The representatives of a large mining 
company in northern West Virginia ad- 
mitted that the national agreements presently 
give an advantage to mines in their area, 
but they recalled that they were once at a 
disadvantage relative to western Pennsyl- 
vania, and they felt that the results followed 
from the inevitable change of productivity 
and marketing conditions. They argued 
that there would be dangerous instability in 
the industry under an attempt to adapt the 
union agreement to the constant change of 
conditions among the various mining areas. 
Although strongly in favor of the national 
agreements as a Stabilizing force, one of 
these representatives saw value in a return 
to the tradition of subsequent district nego- 
tiations to settle purely local matters. 

The following statement of another northern 
West Virginia member of the Bituminous 
Coal Operators’ Association reflects the 
attitude of many of the spokesmen of larger 
companies in this area: 

“The present method of bargaining is far 
from perfect but it is improving. Hit and 
miss bargaining through localized bargain- 
ing would keep the industry continuously 
upset and open the door for local ‘sharp 
shooting’ which would adversely affect the 
general coal market. The coal industry 
needs more united effort.and action. rather 
than less.” 

However, another member’ of the Northern 
West Virginia Coal Association, with unit 
labor costs considerably above the average 
of the county in which he operated, pre- 
ferred a smaller bargaining area: 

“Theoretically, nation-wide bargaining 
agreements take into account various phys- 
ical factors in the different districts affect- 
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ing competitive coals in common marketing 
areas; actually this is not so. Another 
factor is that of varying conditions in mines 
within a single district, i. e., can a mine be 
mechanized and if so, what type of mech- 
anization is the one particular mine adapt- 
able to; can that type of mechanization 
compete with other types of mechanization.” 


One officer of a captive coal mining com- 
pany, although a member of the Bituminous 
Coal Operators’ Association, expressed his 
opposition to the national agreements in the 
following fashion: 


“Under the national set-up no allowances 
are made for areas with high freight rates, 
difficult seams, quality of coal, etc. The 
nation-wide agreement also gives the union 
monopolistic powers over the industry and 
causes all to share the poverty.” 


Another captive coal mine representative 
suggested that “captive and commercial 
mines be under separate contract” and this 
view was echoed by one or two other 
respondents. 


The following statement of a small pro- 
ducer in Harrison County reflects the senti- 
ment of a number of representatives of 
small mines, with relatively low productivity, 
in northern West Virginia: 


“T prefer to have a national wage scale 
for mines in groups according to size and 
production. The present union contract 
collects from hand loading mines the same 
Welfare Fund amount they collect from 
mechanized mines. That, in my opinion, 
creates an unfair situation for a small oper- 
ator. Most of the small mines have to truck 
their coal to a railroad. That means an 
extra cost in trucks which could be put to 
better use around the mines.” 


Officers of large companies which play a 
leading role in the Southern Coal Producers’ 
Association prefer a separate contract ap- 
plying to companies and mines located in 
Districts 7 and 8: 


“Our present contract is of a national 
nature, which includes the captive mines. 
I don’t think there is any question in the 
minds of those in the South that we should 
have a contract which deals with the South 
only because of our conditions and environ- 
ment being entirely different from those of 
the North and captive mines. Our compe- 
tition in the South is such that we are at 
a great disadvantage in reaching the Mich- 
igan, Ohio and Illinois territories because 
of freight differential of 25-60 cents in favor 
of northern producers.” 
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Other southern producers have stressed 
the differences in physical conditions, quality 
of coal and freight rates between the north- 
ern and southern counties in West Virginia, 
and have expressed the opinion that the 
Bituminous. Coal Operators’ Association 
cannot properly represent the interests of 
both of these areas. 


Other southern producers preferred an 
agreement for even smaller groups of mines. 
One of these, with a number of mines in 
Fayette and Raleigh Counties, expressed 
this viewpoint as follows: 


“We have checked a preference for a sepa- 
rate negotiating agreement for each group 
of mines selling coal in a common market, 
the reason being that in this area, which is 
at a greater distance from most of its con- 
suming markets than other competing coal 
fields, it would seem necessary that some 
compensating arrangement be made to 
allow for this cost I frankly have 
no great hope that anything like this would 
be accomplished.” 


Smaller mining operations in the North 
and the South were less likely to be asso- 
ciation members, and a number of these 
preferred agreements for smaller groups of 
mines or for individual companies or mines. 
This was especially noticeable among small 
companies with low productivity in the 
northern counties. The organization of an 
association of small, hand-loading producers 
in Monongalia and Preston Counties to ask 
for special concessions from the union has 
been previously noted. The problem of 
many of these mines is indicated in the 
following statement of a mine owner in 
Tucker County: 


“Under our present union setup we are 
merely existing, and from the present trend 
of wage increases, unless separate bargaining 
can be brought about with the U. M. W. A., 
the . . . Coal Company will be forced 
out of business April first if an increase 
of wages is given at that time. This will 
affect not only our company but I know 
will be a direct reflection on many other 
small operating companies in the State of 
West Virginia which will be automatically 
forced to close for above reasons.” 


These attitudes are reflected in coal oper- 
ators’ testimony on the multiemployer légis- 
lative proposals. Although the 1949 hearings 
on Economic Power ef Labor Organizations 





were directed almost entirely at the coal 
industry, spokesmen for the captive mine 
interests and the northern commercial oper- 
ators were generally content with the results 
of national agreements. Indeed, they stressed 
the need for greater, not less, centralization 
of control in the operators’ negotiating 
policies.* Prominent representatives of the 
southern coal industry were outspoken in 
their criticism of the Mine Workers’ policies. 
It is significant, however, that in these hear- 
ings and in the 1953 hearings the leading 
southern producers did not endorse the 
policy of fractionalized bargaining espoused 
in the Hartley-Ball-Lucas proposals.” They 
urged that unions be brought under the 
antitrust laws in order that their “monopoly 
power be curbed”; but they were aiming, 
apparently, at the North-South pattern en- 
forcement and extensive work stoppages 
rather than at the regional wage negotia- 
tions in the southern districts. The 1952 
survey of operators’ views revealed that 
leading southern producers wished an agree- 
ment covering a wide interstate area in the 
South, in lieu of national agreements on one 
hand or agreements limited to a 50-mile 
area on the other. The many small, high- 
cost producers in the North and the South 
did not testify at the hearings. 


Impact of Proposals 


This survey of negotiating experience and 
operators’ views suggests that the proposals 
designed to curb multiemployer and pattern 
bargaining would probably be ineffective in 
the bituminous coal industry.. To the extent 
that they were effective, they would have 
results far different from those envisaged by 
their sponsors. Since the restrictive pro- 
posals prohibit formal co-ordination among 
operators and among local unions beyond 
narrow limits, they would give additional 
advantage to the miners, whose natural 
solidarity enables an efficient informal co- 
ordination of policies over a wide area. As 
the operators have always been divided in 
spite of the formal discipline of their asso- 
ciations, a ban on overt association would 
undoubtedly accentuate their lack of unity 
and enhance the union’s successful use of 
the “whipsaw” technique. 


For the continued achievement of the 
union’s objectives, it would be necessary only 
that major captive or northern commercial 
operators accept specified contract terms as 





‘+ Hearings cited at footnote 6, pp, 12-19, 
27 


83 Hearings cited at footnote 6, pp. 101-102, 
117-118, 162, 145, 176; hearings cited at footnote 
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industrial home- 


Efforts to abolish 
work, with its long and irregular 
hours, low earnings, and child la- 


bor, should be continued. Strict 
regulation of hours, wages, and 
working conditions in _ industries 
where homework exists is recom- 
mended until prohibitory laws can 
be passed.—Women's Bureau, De- 
partment of Labor. 





they have done in the past. Experience in 
the industry indicates that the pattern could 
then be established throughout the nation 
by means of a pattern-following procedure, 
operating without overt collusion among 
mine locals. That the legislation would 
prevent strikes against reluctant employers, 
or even against all employers, is belied by 
the long history of contagious work stop- 
pages which have spread through the coal 
fields without demonstrable encouragement 
from district and national leaders and, some- 
times, in the face of their outspoken op- 
position. The time-honored slogan, “no 
contract, no work,” would, itself, appear to 
be sufficient to thwart the purposes of the 
proposed legislation. Moreover, the small 
operators, who, alone, are permitted to asso- 
ciate by the proposed enactment, would find 
no greater advantage in doing so under 
these circumstances than under the present 
arrangements. As long as the union per- 
sisted in its policy of wage uniformity at 
high levels, the initiative would still be held 
by operators with the greatest “ability-to- 
pay.” 

For these reasons, even revitalized anti- 
trust laws might not be proof against the 
solidarity of the Mine Workers. A union 
which has successfully defied the antistrike 
injunction of the Taft-Hartley Act may also 
be armed against the Sherman Act. How- 
ever, if the application of the Lucas pro- 
posals or the antitrust laws should result in 
the breakup of the United Mine Workers 
(a possibility foreseen in both cases), the 
development of rival unions might induce 
a variety of wage and strike policies that 
would permit even the divided coal operators 
to regain some of the bargaining initiative. 

Although the prevention of widespread 
concerted activity among the miners might 
reduce their bargaining power, it is ques- 
tionable whether it would work in the best 


interests of the coal industry or the public 
welfare. Union rivalry has seldom resulted 
in less strike idleness; and the weakening 
of UMWA district offices would deprive the 
industry of the major agency endeavoring 
to halt the traditionally large number of 
“wildcat” strikes. If the process of union 
disorganization reached an advanced stage, 
the experience of sporadic local bargaining 
between 1927 and 1932 offers ample evidence 
that the stabilizing influence of broad inter- 
State agreements would be sorely missed. 
In spite of the southern coal operators’ criti- 
cisms of present national agreements, they 
do not espouse the fragmentation of bar- 
gaining units that could result from the 
restrictive legislative proposals. Many of 
the owners of small, less productive mines, 
unable to gain special concessions under 
present agreements, would apparently prefer 
a returr to local bargaining. However, they 
would benefit from favorable local agree- 
ments only if the industry as a whole were 
stabilized, and they would suffer grievously 
in the rounds of wage and price cutting 
experienced in previous periods of union 
weakness. Finally, there is no reason to 
believe that the over-all efficiency of coal 
production would be furthered in a policy 
of subsidizing such mines through wage 
concessions. 


Similarly, the proposals designed to 
strengthen multiemployer bargaining would 
probably have no major effect on the final 
outcome of agreements in the bituminous 
coal industry, but they would affect nego- 
tiating procedures in ways apparently not 
contemplated by their sponsors. As in the 
case of the restrictive proposals, important 
problems would be created for the coal 
operators, and the bargaining position of 
the Mine Workers would be influenced by 
the nature of the solution to these problems. 


A choice must first be made concerning 
the distribution of voting strength in arriving 
at the majority decisions which are to bind 
all association members. If the associations 
continue to allocate votes according to ton- 
nage produced by each company, the present 
dominance of the major coal concerns will 
be preserved, current negotiating patterns 
will continue, and the policy of wage 
uniformity at high levels will be unchanged. 
It must be recalled that, in an industry with 
almost 8,000 mines, the largest 100 mining 
companies account for more than one half 
of total production.” Thus, if voting strength 





% Hearings cited at foctnote 3, p. 3135; re- 
marks of Representative Roosevelt, cited at 
footnote 12. 
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is distributed on the basis of one company- 
one vote, the balance of power among 
the operators would shift sharply toward the 
small producers in spite of their fractional 
contribution to total output. Since the small 
mine owners insist upon a set of wage dif- 
ferentials which the union is not likely to 
grant, man-day strike loss would increase 
further. 





However, under a procedure of one com- 
pany-one vote, the major producers would 
undoubtedly elect to remain out of the 
associations. As under the Lucas proposals, 
they would continue to set the pattern to be 
followed by the small operators, who may 
or may not be joined in rather meaningless 
associations. In these circumstances multi- 
employer bargaining would be weakened 
rather than strengthened. 





A further complication is added by the 
provision that pattern followers and pattern 
enforcers must enter into a multiemployer 
bargaining relationship. Does this mean 
that the southern producers and small non- 
association operators, who have reluctantly 
signed agreements established by the cap- 
tive-northern group for many years, would 
be forced to join the Bituminous Coal Oper- 
ators’ Association against their express 
wishes? Or, if proof of coercion into pat- 
tern following were necessary to exempt 
operators from the provision, would this 
not encourage even more strikes before the 
wage pattern was accepted? 


Two additional features of these proposals 
intended to strengthen multiemployer bar- 
gaining might have no effect, or a contrary 
effect, in the bituminous coal industry. The 
provision that employers must remain in 
the associations throughout the period of 
negotiations and abide by the majority deci- 
sion on contract acceptance is designed to 
increase the effectiveness of association bar- 
gaining. However, where the interests of 
employers are as divergent—and, yet, the 
pressures for unity as compelling—as they 
are among the various groups of coal oper- 
ators, this provision removes an important 
safeguard which alone might permit experi- 
ments in cooperation among employers. 
For example, it is unlikely that the southern 
producers would agree to rejoin the north- 
ern and captive group under a set of rules 
which would prevent their withdrawal even 
in circumstances as provocative as those 
encountered in the 1941 negotiations. This 
provision, then, is likely to discourage rather 
than strengthen multiemployer bargaining 
in the coal industry, because it substitutes 
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rigidity for flexibility in negotiating pro- 
cedures. 

In a similar vein, union withdrawal from 
multiemployer negotiations is to be dis- 
couraged by granting employers the legality 
of a defensive lockout to counter a strike 
against one of their associates. The National 
Labor Relations Board has now adopted 
this viewpoint in the Buffalo Linen decision. 
Since the Mine Workers’ “whipsaw” tech- 
nique has been directed not against indivi- 
dual members of a single association but, 
rather, against disunited groups of operators, 
this Board interpretation will have little 
effect on union policies. Moreover, the 
union has exercised its maximum bargaining 
strength through nation-wide strikes, and 
these render an employer’s lockout powers 
meaningless. Indeed, an extensive lockout 
in response to a sectional strike would 
merely further the union’s customary objec- 
tives while investing employers with re- 
sponsibility for the ensuing coal shortage. 


Recommendation 


Although legislative proposals to restrict 
the scope of multiemployer collective bar- 
gaining have been prompted primarily by 
experience in the bituminous coal industry, 
it is not likely that these proposals would 
substantially affect the outcome of coal 
negotiations. To the extent that the pro- 
posed objectives were achieved, the results 
would not necessarily be in the best in- 
terests of the industry or the public welfare. 
Recent proposals to strengthen multiemployer 
bargaining may prove to be beneficial in 
some local associational units, and even in 
some instances of national negotiations; but 
they would probably effect little change in 
the trend of recent coal agreements. It is 
possible that they would weaken rather than 
strengthen the multiemployer aspects of the 
present negotiating procedures in the in- 
dustry and intensify industrial conflict. 


These results follow from a general tend- 
ency to attach too great a significance to 
multiemployer bargaining as a distinct causa- 
tive force. There is a danger of confusion 
of means with ends. Experience in a 
number of industries indicates that the 
economic environment and the goals of 
wage policy are vitally important in the 
development of multiemployer units, as well 
as in the final outcome of negotiations. As- 
sociation and pattern bargaining may result 
in wage-rate uniformity or in a system of 
wage differentials which preserve the com- 
petitive position of marginal firms. Given 
an economic environment which induces 
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Labor in this country is independent 


and proud. It has not to ask the 
patronage of capital, but capital 
solicits the aid of labor. 

—Daniel Webster 





employers to join forces in negotiations, a 
multiple unit can foster unity of action and 
increase the convenience and efficiency of 
collective bargaining. It will usually give 
a greater voice to small firms than is likely 
to occur under pattern bargaining. But 
pattern bargaining in the steel industry es- 
tablishes differentials for small firms, and 
multiemployer bargaining in the coal in- 
dustry does not.* Moreover, coal experience 
indicates that the end result of negotiations 
would ‘probably be unchanged even if one 
set of legislative proposals were successful 
in destroying multiple units, and the other 
were successful in forcing pattern followers 
into an association. 


The tendency to stress the form of collec- 
tive bargaining rather than its substance 
helps explain why the proponents and op- 
ponents of multiemployer bargaining use 
different industry examples to bolster their 
arguments. Yet, it is not a matter of chance 
that the results of association bargaining in 
the bituminous coal industry contrast with 
those in the service industries, or even with 
such national examples as clothing and flint 
glass. Given such wide variations in the 
scope of the product market, the state of 
technology and the nature of union wage 
and strike policies, each industry produces 
a unique relationship between employers 
which cannot readily be encompassed by the 
same rules on association bargaining. 

That there is danger in any blanket ap- 
preach to the association of employers can 
be seen in analogies with the organization 
of workers. Congress first approved a pro- 
cedure whereby a majority of workers could 
choose an organization to represent all workers 
in a bargaining unit, then a procedure 
whereby a majority could choose to force 
all workers to join and remain in the or- 
ganization. Since the industrial needs and 
interests of workers are relatively homo- 


geneous, the gains to be derived from these 
procedures were deemed to outweigh any 
possible infringement of individual rights. 
In the realm of employer organization, a 
proposal which denies the legal right of 
associational bargaining regardless of em- 
ployer volition would, as in the case of 
labor organization, be a considerable throw- 
back in the evolution of collective bargaining. 


The proposals to strengthen multiple bar- 
gaining, on the other hand, provide for a 
“maintenance-of-membership” clause, by 
which an employer who chooses to join the 
association must remain a member for the 
duration of the contract—even if he joined 
prior to agreement. And they go farther 
than has been deemed wise in the case of 
employees, by insisting that untimely with- 
drawal from the association will be treated 
as an unfair practice by the National Labor 
Relations Board. Although the process of 
institutionalization in economic life may yet 
lead us to accept such compulsions in em- 
ployer organization, it is doubtful that present 
gains would outweigh grave disadvanteges. 
This is especially true in industries such as 
bituminous coal where centripetal forces 
must contend with a sharp diversity of in- 
terest among important employer groups. 


The undesirability of a broadside attack 
on the problems of association units gives 
some weight to the antitrust line of approach. 
It is argued that use of the antitrust laws 
will permit a selectivity which can eradicate 
abuses while leaving legitimate multiemployer 
activities undisturbed. Unfortunately, the 
history of labor relations in the first third 
of this century gives ample grounds for 
questioning this assumption. The Sherman 
Act has proved to be a blunderbuss rather 
than a refined instrument of selective gov- 
ernmental intervention. There is reason to 
believe that the basic philosophy of the 
traditional antitrust approach is not suited 
to the labor market and that it might create 
more problems than it solves.” In the 
absence of clearly established infringements 
of the public interest,” multiple bargaining 
procedures should be permitted to adapt to 
the peculiar needs of various industrial en- 
vironments—with a minimum of confining 
legislative rules. [The End] 





% George Seltzer, ‘‘Pattern Bargaining and 
the U. S. Steelworkers,'’ 59 Journal of Political 
Economy 319 (August, 1951). 

%® This was the viewpoint of the late Senator 
Taft; see the work by Lester cited at footnote 
11, pp. 295-296; and ‘‘New Straight Jacket for 
Unions?"’ 76 Nation 51 (January 17, 1953). 

In this regard, it is interesting to note that 
two recent studies call into serious question 
a major charge against national coal negotia- 
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tions, that is, that coal strikes have created 
national emergencies. See Irving Bernstein and 
Hugh Lovell, ‘‘Are Coal Strikes National Emer- 
gencies?’’ 6 Industrial and Labor Relations 
Review 352 (April, 1953); and C. Lawrence 
Christenson, ‘‘The Theory of the Offset Factor: 
The Impact of Labor Disputes upon Coal Pro- 
duction,"’ 43 American Economic Review 513 
(September, 1953). 
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By S. HERBERT UNTERBERGER 


How the New GAW Proposals 
Meet Employer Objections 


Labor and Industrial Relations Consultant, Philadelphia and Washington, D. C. 





T HE previous article in this series * char- 
acterized the shift from demanding rigid 
100 per cent guaranteed annual wages—with 
heavy emphasis on the words “guaranteed” 
and “annual”—to proposing more flexible 
arrangements designed to secure a measure 
of income security, as an evolution “out of 
the slogan stage to the point where the real 
issue can be met—the real issue being the 
degree of income security which American 
industry can feasibly provide.” 

Most of the newer proposals, of which the 
Steelworkers’ and the Auto Workers’ are 
the leading examples, reflect this shift in 
thinking. They are designed not so much to 
conform with the workers’ dream of execu- 
tive status but with the special characteris- 
tics of the particular industrial relations 
situations in which they are expected to 
function. The proposals are generally tai- 
lored to avoid at least the most obvious em- 
ployer objections. While the tailoring may 
be far from perfect, the principle is firmly 
established that the degree of income secur- 
ity sought by the employees is no greater 
than that which can be provided safely by 
the employer. The debate rages, of course, 
around their widely divergent notions about 
what degree of income security is compatible 
with what degree of safety. 

With respect to the form that an income 
security plan may take—guaranteed wages, 
guaranteed employment, coverage, eligibility, 
integration with unemployment insurance, 
etc.—there is the widest latitude for work- 
ing out a mutually acceptable arrangement. 
The newer proposals include many sugges- 
tions along these lines, in the hope that they 
will thereby improve the plan’s acceptability 
to employers. 


NEWER GUARANTEED ANNUAL WAGE 
PROPOSALS ARE MORE FLEXIBLE, 
REFLECTING A SHIFT IN UNION 
THINKING. THIS IS THE SECOND 
OF A_ SERIES OF THREE ARTICLES 





Evidence that the Auto Workers’ pro- 
posal was developed with this objective in 
mind was provided by the union’s research 
director, who wrote: 


“The Union gave very careful considera- 
tion to objections that had been raised at 
various times to the guaranteed annual wage 
in general and to specific guarantee plans, 
actual or proposed. The internal Union 
study committee that developed the UAW 
plan set out to meet all such objections that 
seemed to have any claim to validity or any 
foundation in fact.” * 


Cost—tThe Big Stumbling Block 


Employers oppose guaranteed wages for 
many reasons. They are concerned about 
the effect which widespread wage guar- 
antees would have on a free economy, about 
the rigidity which might result from con- 
verting a large part of variable labor cost 
into fixed overhead costs, about the problem 
of new enterprises faced with guaranteed 
wage commitments, about the effect of wage 
guarantees on labor productivity and about 
many other problems. But, head and shoul- 
ders above all their other concerns about 
wage guarantees is the question of how they 
are going to meet the cost “when the busi- 
ness isn’t there.” 





1S. Herbert Unterberger, ‘‘From Guaranteed 
Annual Wages to Income Security,’’ 6 Labor 
Law Journal 215 (April, 1955). 
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2Nat Weinberg, ‘‘The Thinking Behind the 
UAW-CIO Guaranteed Employment Plan,’’ 7 
Michigan Business Review 1 (March, 1955). 
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48 weeks’ .ll-time hours or pay...... 7 1 1 
47 weeks’ full-time hours or pay.......... 4 4 
46 wecks’ full-time hours or pay....... 8 8 
40-45 weeks’ full-time hours or pay........ 10 3 
38-39 weeks’ full-time hours or pay.................. 11 4 
13-37 weeks: 
Pan Grae TOMES OF. DOW. «.... 6 52.05 bos ose inves 3 1 
At less than full-time hours or pay.. 4 1 
Source: Page 301 of the report cited at footnote 4. { 
In their attempts to secure guaranteed employer in additional costs to the point 
wages, unions have repeatedly stumbled where his ability to adjust becomes unduly 
over this matter of costs. The National War limited. The probable cost of a guarantee s 
Labor Board gave as its reason for reject- obligation will, therefore, essentially deter- 
ing the Steelworkers’ initial demand, back mine whether any guarantee or how much 
in 1944, the facts set forth in the panel re- of a guarantee is feasible.” * 
port, which indicated that the demand, if ; 
. as . . . It concludes: 
granted, “would subject the industry to such : : 
serious financial risks as to be un- “Moreover, since any forecast is subject 
workable.” * to a margin of error, prudence dictates that 
as i" . in setting up a plan, limitations be thrown 
The Guaranteed Wage Study, which was around the guarantee to insure that costs 
undertaken by the government to study are kept within the bounds of reason.” * 
comprehensively on a national scale “the : : 
whole question of guaranteed wage plans Prior to the Guaranteed Wage Study, this | 
and the possibility of their further develop- problem of cost was rarely attacked directly. j 
ment in American industries,” confirmed The earlier plans generally relied on one or 
the wisdom of the National War Labor More of the following ki-cs of limitations \ 
Board’s reluctance to sail off into this un- © Prevent their costs from exceeding the . 
charted sea without further knowledge of “bounds of reason”: 
the. required safeguards. Its report states: (1) limitations on the oy hg oe to whom 
“An employer who guarantees wages un- the guarantee applies, that is, foverage lim- 
dertakes an obligation to pay the amount ‘tations; = 


guaranteed regardless of whether he has 
enough work to cover the guarantee. A 
guarantee is self-defeating if it involves an 


(2) limitations on the period for which 
the wages of covered employees are guar- 
anteed, that isyduration limitations; and 





3 National War Labor Board, Termination Re- 
port (1947), Vol. 3, p. 1068. 

* United States Office of War Mobilization and 
Reconversion, Guaranteed Wages, Report to 
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the President by the Advisory Board (1947), p. 
13. 
5 Report cited at footnote 4, pp. 13 and 14. 
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CUARANTEED WAGE PLANS, BY COVERAGE, 1946 


‘urrently Operating Plans 





All Employees 


Coverage Open Only to Employees in Specific 
Departments or Occupations 
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( 
(3) limitations on the amount, or propor- _ with virtually no coverage, duration or ben- 
tion of the regular wage, Tor which covered efit limitations to plans with coverage lim- 
s employees are guaranteed, that is, Henefit ited to employees with relatively long service 
limitations. or in a specific department or occupation, 
For example, the Procter and Gamble duration limited to as little as 13 weeks ina 
| plan limited coverage to employees with 24 Yar and benefits limited to a portion of 
| consecutive months’ service; limited dura- the full-time hours or pay. 
tion to 48 weeks of employment, or its time 
j equivalefff in a calendar year; and limited Newer Proposals 
benefits in its discretion to 30 hours per gqnd Liability Limitations 
week. Most of the other plans include some- 
} what similar limitations. Although the Hor- Employers object to guaranteed wage 
mel plan has no limitations on coverage or plans on the ground that even though they 
| duration up to a year, its benefits, which are ™@€ay be limited in coverage, duration and 
} determined by the base rates, provide less benefits, nevertheless, costs are still open- 
than usual full-time earnings—by the amount ended. There is no certainty as to what the 
\ of incentive pay, profit-sharing bonuses and final cost will be. Such an unlimited obliga- 
. any other additions above the base rates. tion not only is dangerous, but violates good 
An exceptional feature of the Richmond business practice in that it cannot be planned 
Piece Dye Works’ plan was an additional for, budgeted, insured against or adequately 
total dollar limitation on the company’s an- covered by reserves. Furthermore, costs 
nual liability. are likely to rise most when the employer 
can least afford to meet them—when busi- 


An indication of how these limitations 
varied from plan to plan is found in the ac- 
companying table prepared by the Guaran- 
teed Wage Study from its survey of guaranteed 
wage plans in operation in 1946, the most 
comprehensive survey of the subject ever 
made. The variations ranged from plans 
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ness and, therefore, employment fall. 


The general validity of this objection is no 
longer questioned. From its series of cost 
analyses for a number of companies in a 
variety of industries, the Guaranteed Wage 
Study concluded that a direct limitation of 
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liability is an essential device to safeguard 
the financial position of an enterprise and 
the continuity of the guarantee, particularly 
for companies subject to the severe impact 
of business cycle fluctuations, It recom- 
mended that the employer’s liability be 
limited to a specified percentage of payroll. 


The Steelworkers union recognized the 
validity of this employer objection. Unlike 
its earlier proposal, under which the em- 
ployer would have been responsible for 
meeting the guarantee regardless of how 
astronomical the costs may have become, its 
new 1951 proposal included the feature that 
costs were to be limited to an agreed-upon 
rate of contribution to a trust fund—approxi- 
mately seven cents per hour was suggested. 


That the union was taking this employer 
objection very seriously may be seen from 
the following excerpt from its brief to the 
Wage Stabilization Board, which was con- 
sidering its demands: 


“Perhaps the most important financial 
problem in connection with unemployment 
supplements [the form in which the Steel- 
workers union proposed its wage guar- 
antee] has to do with the liability of the 
employer. It seems to be important 
not only to the industry itself but to the 
steelworkers and to the community that no 
undue risks be taken with the solvency of 
the industry. It is reasonable and desirable, 
therefore, that the liability of an employer 
under a plan to supplement unemployment 
compensation be such that it will have been 
covered in full up to any point in time by 
payment at the agreed upon rate of all the 
contributions which had become due.” ° 


Similarly, the Auto Workers union re- 
corded its recognition of the realities of the 
situation when, as part of its answer to the 
question “How will the cost of guarantee 
payments to workers during layoffs be met?” 
it stated: 


“However, it is necessary to set a limit 
to the amount of money a company will be 
required to pay to laid-off workers out of 
its current income. Otherwise, when there 
were heavy layoffs the payment to laid-off 
workers would be an excessive burden to 
management. Jn industries like ours an un- 
limited liability plan would not be practical 
and could not be negotiated. It is for this 
reason that the plan sets a top limit for 





Just go into an automobile plant and 
see the Ford Motor Company turn 
out a completely machined engine 
block, either a six-cylinder or an 
eight-cylinder engine block, in 14.6 
minutes without a human hand touch- 
ing it, because of automation. Auto- 
mation is the beginning of a second 
industrial revolution. The first indus- 
trial revolution merely substituted 
mechanical power for human effort. 
Automation adds a new element. It 
substituted mechanical judgment for 
human judgment. . We know a 
great deal more about how to work 
with machines and materials than we 
do with people. —Walter P. Reuther 





pay-as-you-go payments—a specified per- 
centage of current payroll. Since this top 
limit is set as a percentage of current pay- 
roll the amount of money involved tends to 
be smaller when payrolls decline; therefore, 
costs are reduced when business is bad. 
This is a key feature of the plan.”* (Italics 
supplied.) 

These are the leading “newer proposals.” 
Both of them seek to avoid the employer 
objection about unlimited liability by adopt- 
ing limitations on the rate of contributions 
regardless of the severity of unemployment. 
They also seek to avoid the objection that 
the costs rise just when the business falls 
by having the amount of the contribution 
depend upon the number of hours worked. 
Under this arrangement the employer’s lia- 
bility falls, rather than rises, when business 
falls off. 

That the unions have accommodated their 
proposals to this employer objection does 
not, of course, mean that the objection is 
entirely eliminated. It has, however, nar- 
rowed the area of debate from the con- 
sideration of the extreme question, “Should 
an employer be required to accept an un- 
limited liability?” to the gensideration of 
the more realistic question,““How much lia- 
bility should an employer reasonably accept 
for the purpose of providing a greater meas- 
ure of income security?” 

Employer spokesmen who have criticized 
the newer guaranteed wage proposals have 





* United Steelworkers of America, A Guaran- 
teed Wage Plan for the Workers in the Steel 
Industry, prepared by Murray W. Latimer, 
Union Exhibit No. 11, Wage Stabilization Board 
Case No. D-18-C (1951), p. 32. 
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™ United Automobile Workers, Questions and 
Answers About the UAW-CIO Guaranteed Em- 
ployment Plan (1954), Question No. 32. 
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tended to wave aside the limitation-of-lia- 
bility feature as meaningless.* Their argu- 
ment usually runs along the following lines: 
When it becomes apparent that the benefits 
are likely to drain the trust fund (for ex- 
ample, in a period of severe unemployment), 
the guaranteeing employer will be under 
an irresistable pressure to see to it that the 
same level of benefits continues to be paid, 
either by increasing his contributions to the 
fund or by meeting the payments directly. 
From that they conclude that the limited 
liability limitation is “lip service” which no 
one, except the most naive, has taken seri- 
ously, and that “no one believes that there 
is any limit to the liability of an individual 
employer/for collectively-bargained benefits 
except for the entire cost of those benefits.” ” 


No feature of the newer proposals can 
meet this objection directly, since it does 
not deal with the substance of a proposed 
guaranteed wage plan but rather hypothe- 
sizes about behavior under one. However, 
the history of guaranteed wage plans pro- 
vides some evidence to test its general 
validity. 

The Procter and Gamble Company, for 
example, did not conform to this “expected” 
behavior in the great depression of the 
1930’s. In the case history of their plan, 
the Guaranteed Wage Study reported: 


“It is to be noted that during the first 9 
years of the guarantee plan (from August 
1923 to August 1932) only one change, and 
that a minor one, was made in the guaran- 
tee terms. In contrast, seven substantial 
revisions were carried through in 1932-33— 
the period of extreme depression. 


“Taken together, the various changes of 
1932 and 1933 had the effect of substan- 
tially lightening the burden of the employ- 
ment guarantee assumed by the company. 

These changes are understandable as 
providing potential safeguards for the com- 
pany in the light of the unprofitable business 
situation and business prospects of 1932 
and early 1933.” ” 


The Leeds and Northrup Company and 
the Dennison Manufacturing Company went 
even further. In 1932, when the reserves 
set aside to meet their guarantee obliga- 


tions were exhausted, they discontinued 
their plans completely.” 


To be sure, the above cases did not in- 
volve collectively bargained plans. But the 
1930’s also saw the discontinuance of some 
of the earliest guarantees covered by com- 
pany-union agreements—those in the wall- 
paper industry, “after a considerable amount 
of dispute over the plan’s administration, 
and in a period when depression conditions 
and the rise of substitute materials were 
seriously affecting the industry,” ” and in 
the Cleveland garment manufacturing in- 
dustry because of “the long-range decline 
in the local market and the shift in the 
character of the industry.” * 


Additional evidence is supplied by more 
current history in a somewhat analogous 
field, that of pension and health and wel- 
fare plans. Here, the much-publicized 
United Mine Workers’ pension plan cut 
the pensions of anthracite miners in half 
when the agreed-upon contributions were 
unable to sustain the established level. An- 
other case in point is the five-year contract 
entered into in 1949 whereby the basic steel 
companies and their employees were each to 
contribute 21%4 cents an hour toward the 
cost of a social insurance program. In a 
number of companies where the five cents 
an hour turned out to be insufficient to 
support the established level of benefits, the 
employees increased their contributions dur- 
ing that initial five-year period, but the 
employers did not.“ 


Finally, the notion that in times of ad- 
versity unions may be expected to force an 
unbearable increase in costs on the em- 
ployers with whom they have contracts 
fails to conform with their usual behavior 
pattern in such situations. The recent ac- 
tions of the Auto Workers in agreeing to 
cut labor costs for the automobile compa- 
nies in financial difficulties are important 
examples of contrary behavior. 


Converting Variable into Fixed Costs 


One of the objections which employers 
take most seriously is that guaranteed wages 
convert labor costs, which in most cases are 
a large proportion of total costs, from a 
variable cost—that is,,one which can be in- 





’ See, for example, Emerson Schmidt, ‘‘The 
Guaranteed Wage—Super-Unemployment Com- 
pensation,’’ 12 American Economic Security 14 
(January-February, 1955). 

* David M. Molthrop, ‘‘The Guaranteed Wage 
—Principles and Costs,’’ 12 American Economic 
Security 24 (January-February, 1955). 

” Report cited at footnote 4, pp. 310 and 311. 
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11 Report cited at footnote 4, p. 294. 

2 Report cited at footnote 4, p. 294. 

13 Report cited at footnote 4, p. 294. 

14 See Special Officers’ Report on the 1954 In- 
surance and Pension Negotiations in the Seventh 
Constitutional Convention, United Steelworkers 
of America, p. 5. 
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creased or decreased as the volume of busi- 
ness requires—into a fixed cost—that is, 
one which can not be decreased when the 
volume of business declines. Such fixed 
costs, they argue, would jeopardize the 
financial soundness of many enterprises, 
would discourage existing employers from 
taking on new risks and would discourage 
or prevent new businesses from developing. 
All this would have an adverse effect on 
business expansion and job opportunities. 


There is little doubt that under a guar- 
anteed wage plan an employer could not 
vary his labor requirements hourly, or daily, 
or even weekly, without having it cost him 
something more than it does now. On the 
other hand, the notion that guaranteed wage 
plans, even those older plans which have 
relatively fewer limiting qualifications, con- 
vert labor cost from a variable to a fixed 
cost appears to be a substantial overstate- 
ment of the situation. Here, too, the ques- 
tion is a matter of degree. 


The newer proposals, cognizant of the 
seriousness of the criticism, have sought to 
include provisions designed to overcome at 
least the most severe employer objections. 
How well they have accomplished this pur- 
pose, only future collective bargaining and 
the future operation of guaranteed wage 
plans will tell. 


In any event, here are the six features 
which these proposals rely on to meet this 
employer objection: 


(1) Under each of the newer proposals, 
some number of employees may be laid off 
without incurring any guarantee obligations. 
In 1951, the Steelworkers union proposed 
that the guarantee was to apply only to 
workers with three years of continuous 
service; more recently (1954) they suggested 
a two-year requirement. Laying off an em- 
ployee with a shorter continuous service 
record would involve no more cost than 
it does now. What proportion of the total 
labor force would be constituted of such 
employees, and hence what proportion of 
the total labor cost would continue to be 
completely variable, would depend on a 
variety of factors, including the extent to 





| think the next historic step forward 
after we get the guaranteed annual 
wage will be to fight for a shorter 


work week. —Walter P. Reuther 





which the labor force had been expanded 
previously. 


This feature will be recognized as the 
familiar “coverage ijimitation” found in most 
of the earlier plans as well. Its purpose is 
not only to reduce the probable cost of the 
wage guarantee by eliminating from cover- 
age the employees with least seniority who, 
under fairly rigid seniority provisions, are 
likely to be laid off, first, but also to meet 
the objection that the obligation involved in 
guaranteeing wages would discourage guar- 
anteeing employers from expanding. For 
the first few experimental years, no addi- 
tional obligation would be involved. With 
respect to new business, the Steelworkers 
would probably point to the record of col- 
lective bargaining on private pension plans 
to support the point that unions do not 
negotiate new employee benefits uniformly 
with every company with which they have 
a contract regardless of its ability to sup- 
port those benefits. Almost five years after 
the great pension drive, it appears that 
most of the Steelworkers’ and Auto Work- 
ers’ contracts still do not provide for pen- 
sion plans.” 


The Auto Workers’ proposal generally 
would permit full freedom to lay off only 
during the probationary period (three months 
under the major contract), but they have 
another feature, which will be discussed 
next, designed to prevent incurring a heavy 
guaranteed wage obligation to newly hired 
employees.” 

(2) Some of the newer proposals, particu- 
larly those which provide early eligibility, 
relate the number of weeks of benefits to 
the number of weeks of employment. Under 
the Auto Workers’ proposal, for example, a 
laid-off employee would be entitled to guar- 
antee payments for only half the number 
of weeks of employment after the end of his 
probationary period. To be eligible for the 





% David McDonald, president of the United 
Steelworkers of America, reported, on March 
2°. 1955, to the Subcommittee on Welfare and 
Pension Funds of the Senate Committee on 
Labor and Public Welfare that, as of the 


end of 1953, the union had about 700 pension 
plans under its (about 2,000) contracts. The 
UAW-CIO reported that, as of July 1, 1953, it 
had 205 pension plans, covering about 20 per 
cent of all the companies with which it has 
contracts which employ 100 or more employees. 





(77 Monthly Labor Review 1, 13 (January, 
1954).)  ” 

1%®The Auto Workers also propose that each 
worker, including probationary employees, 
shall be given 40 hours of work or pay each 
week unless notified in advance that he is to 
be laid off for that week. With a modest 
amount of advance planning, it is reasoned, this 
provision makes labor costs no more fixed than 
they were before. 
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maximum guarantee of 52 weeks he would 
have to have been employed for a 12-week 
probationary period plus 104 weeks—a total 
of 116 weeks, or approximately 27 months. 
This is not so very different from the Steel- 
workers’ two-year requirement for eligibility 
for a 52-week guarantee. 


The Electrical Workers’ proposal would 
also start the accumulation of benefit rights 
at the end of the probationary period (gen- 
erally three months), but would build up 
to full rights after a year’s service. 

These features which limit the benefit 
rights in relation to the length of employ- 
ment, generally with an over-all limitation 
of 52 weeks, will be recognized as being 
similar to the “duration limitation” found in 
most of the earlier plans. It is another way 
in which the newer proposals attempt to 
meet the objections of excessive cost in 
general, and, specifically, that the heavy 
cost obligation involved would tend to dis- 
courage expansion. At the early stages, the 
obligation is nonexistent or relatively light, 
buiiding up only as the new venture matures. 


An additional objection met by the slowly 
building up guarantee is that wage guaran- 
tees have a disrupting influence because 
they create two opposed groups of workers 
—the guaranteed and the unguaranteed. 
Here the usual probationary status is main- 
tained, but, thereafter, there is only one 
group with automatic upward gradations. 


(3) These newer proposals provide cover- 
age to individual employees as they meet 
the qualifying requirements, rather than 
guaranteeing a total number of jobs or a 
total payroll. As a result, even the obliga- 
tion with respect to fully covered employees 
is not completely fixed. It may be reduced, 
although slowly, by normal attrition—due 
to deaths, disability, retirement, quits and 
discharges for cause. 


(4) The Steelworkers union proposed 
that a laid-off employee was to receive 30 
times his standard hourly wage rate. In 
view of the fact that the usual weekly sched- 
uled hours in this industry are 40 per week 
and that a large proportion of the em- 
ployees work at incentive rates which yield 
earnings somewhat higher than their stand- 
ard hourly rates, guarantee payments would 
be substantially below the previous wages— 
estimated by the union at 65 to 70 per cent 
of normal earnings. This feature will be 
recognized as the “benefit limitation” found 
in most of the earlier plans. 





Its operation alone would prevent all of 
the variable labor cost from being con- 
verted into fixed cost. Taken together with 
the coverage and duration limitations dis- 
cussed above, it is clear that only a part of 
the variable labor cost would be converted 
into fixed cost and then only for a finite 
period, generally one year. How large this 
part would be would depend on the com- 
position of the work force, the pattern of 
employment and various offsets, including 
the offset of unemployment compensation, 
which will be considered below. 


The limitation of benefits to less than full- 
time earnings seeks also to meet another 
employer objection—that full pay for not 
working would adversely affect productivity 
both within the establishment and in the 
economy as a whole, Althougli their specific 
proposal clearly provided for benefits well 
below full-time earnings, as a matter of 
principle the Steelworkers union agreed only 
that pay for not working should not exceed 
pay for working. This is what their spokes- 
man said on the subject: 


“In order to avoid the anomaly of more 
pay for not working than for work it seems 
to me two steps are necessary: (i) the total 
unemployment benefit should be based on 
weekly hours not less than 3 fewer than the 
minimum week which would be adopted 
under a share-the-work principle, and (ii) 
the wage factor should be the standard 
hourly rate rather than hourly earnings. If 
hourly earnings are to be used, the differen- 
tial between the minimum hours to be 
scheduled in a slack period and the hours 
for benefit purposes should be 5 or 6,” 


The Auto Workers have not, at this writ- 
ing, announced their precise benefit pro- 
posal. They have stated the general principle 
that guarantee payments should be suffi- 
cient to maintain the same standard of living 
—not necessarily the same number of dol- 
lars—as while at work. The only specific 
factor mentioned which would reduce guar- 
antee payments below previous wages was 
the tax savings on the part of the guarantee 
payment borne by unemployment compen- 
sation. Presumably, other savings resulting 
from the fact that the recipient is not at 
work could also be considered for offset. 


(5) Generally, the newer proposals pro- 
vide that the laid-off employee would be 
paid the difference between any state un- 
employment compensation benefits due him 
and his guaranteed amount. This would 
obviously reduce the cost of meeting guar- 





% Plan cited at footnote 6, p. 22. 
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President Eisenhower signed H. R. 
4720 on March 31 (Public Law 20), 
approving a $750 million pay raise 
for about half of the three million 
men and women in the armed forces. 





antee payments below the full-time payroll, 
at least for the duration of unemployment 
compensation payments—26 weeks in most 
of the important industrial states. 

These proposals have adopted the first 
of the three ways enumerated by the Guar- 
anteed Wage Study for integrating unem- 
ployment insurance with guaranteed wages, 
namely, that “the wage guarantee could 
take the form of a supplement to unemploy- 
ment compensation payments during the 
period when these are payable. If the guar- 
antee covers a period longer than unemploy- 
ment insurance, the employer would continue 
to pay the guarantee after the unemploy- 
ment insurance payments are exhausted.” ¥ 


This method raises another employer ob- 
jection, namely, that such supplementation 
arrangements are not possible under present 
unemployment compensation laws, since 
guarantee payments are construed as com- 
pensation, the receipt of which operates to 
disqualify the employee for state unemploy- 
ment compensation benefits. It is by no 
means certain that the state laws would be 
interpreted to yield that result, particularly 
if payments are made from a trust fund 
rather than directly by the employer. This 
uncertainty is reflected in a report by a 
committee of the Interstate Conference of 
Employment Security Agencies, which, after 
examining the problem, recommended that: 

“Since the final character of some major 
proposals for guaranteed annual wages has 
not been determined, the Committee does 
not believe that it should, at present, formu- 
late definite and specific policy recommenda- 
tions regarding the relationship of guaranteed 
annual wages and employment plans to un- 
employment insurance.” ” 

In any event, the unions proposing this 
arrangement are certain that modifying 
amendments to the state laws would be 
easily obtainable, particularly if both they 
and the guaranteeing employers requested 
the modifications. 

The other two integration methods de- 
scribed by the Guaranteed Wage Study 





ing a guarantee for a certain period/leaving 
unemployment insurance to follow after the 
guarantee payments are exhausted,” and 
“Guarantee payments with respect to time 
not worked and unemployment benefits 
might be rotated.” Neither of these ar- 
rangements would run afoul of the state 
unemployment compensation laws. 


were: “The employer might riod le pay- 


Of these two methods, the former—that 
is, using unemployment insurance benefits, 
in effect, to extend the period of the guaran- 
tee—has much to recommend it, because it 
is probably easier to understand and simpler 
to administer, From the standpoint of 
the employer] it protects a favorable un- 
employment insurance tax rate under merit 
rating better than either of the other 
two methods. Its relative attractiveness to 
the employees, however, would depend on 
the level and duration of the benefits which 
would be paid by the employer before un- 
employment compensation took over. 


Regardless of which particular form it 
takes, the savings resulting from integra- 
tion with unemployment insurance are pointed 
to as one of the ways by which the newer 
proposals seek to overcome the employer 
objection that guaranteed wages convert 
variable labor costs into fixed costs. 


(6) Finally, the over-all limitation on lia- 
bility discussed above can not be overlooked 
as perhaps the most important feature 
which prevents a guaranteed wage plan 
from turning the weekly payroll into a fixed, 
unchanging amount. This feature permits 
the payroll to rise and fall at the same time 
and in somewhat the same proportions as 
in the absence of a guaranteed wage plan. 
The labor cost continues to be variable. 
Usually, the difference is that it is higher 
by an agreed-upon number of cents per hour 
or an agreed-upon percentage. 


As part of the limitation-of-liability pro- 
vision, all of the newer proposals include a 
trust fund which will be built up in periods 
of high employment when few, if any, guar- 
antee payments are made, and out of which 
some or all of the payments will be made 
in periods of layoff. This trust-fund feature 
is a necessary device, if, on the one hand, 
liability is to be limited and, on the other 
hand, adequate funds are to be available 
to meet guarantee payments in bad times. 
It also serves as the union answer to sev- 
eral employer objections. 





18 Report cited at footnote 4, p. 103. 
% Interstate Conference of Employment Se- 
curity Agencies, ‘‘Report of the Committee on 
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Unemployment Compensation and Programs’”’ 
(September 1, 1953), p. 2. 
2» Report cited at footnote 4, p. 103. 
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| think it is important to keep in mind 
that the statutory minimum wage is 
intended as a floor under wages, 
not as a prevailing wage, and not as 
a substitute for collective bargaining 
or employer-employee negotiations 
on the amount of pay that is ap- 
propriate for work performed. Ac- 
cordingly, we should move away from 
the concept of having the law pro- 
vide progressively higher wage levels 
for fewer and fewer workers. In- 
stead, there should be adopted a 
program of extending coverage to 
many groups of low paid workers 
who are now denied its protection. 

—James P. Mitchell 





The employer objection to the high cost 
of guaranteeing wages in a particularly bad 
year is met by the trust-fund feature, which 
seeks to spread the cost over an entire busi- 
ness cycle. 

The employer objection that guaranteed 
wages are a disrupting force because each 
year there will be difficult negotiations over 
the size of the guaranteed payroll is also 
met by the trust-fund feature, which puts 
guaranteed wages into a class with pen- 
sions, which, once bargained, change only 
infrequently. 


That the unions have accommodated their 
proposal to this employer objection about 
converting variable labor costs into fixed 
costs also does not mean that the objection 
is entirely eliminated. Just as with respect 
to the objection about unlimited liability, it 
has narrowed the area of debate from con- 
sideration of the extrerne question, “Should 
an employer be required to operate his 
business under conditions of fixed wage 
costs, or, more precisely, with an irreducible 
wage bill?” to the consideration of the more 
realistic question, “How much additional 
rigidity in his wage cost should an employer 
reasonably accept for the purpose of pro- 
viding a greater measure of income security?” 


Subsidized Unemploymen 


There is a whole series of€mployer criti- 
cisms which can be generally subsumed 
under this heading. They are concerned 
that wage guarantees will create immobil- 
ized pools of unemployed workers draw- 
ing their guarantee payments while awaiting 
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recall by their guaranteeing employer; the 
employer is subsidizing their unemploy- 
ment. As with the previous objections, 
there is little debate about the legitimacy 
of their concern. Indeed, some of the ear- 
lier plans, particularly since they are not in- 
tegrated with unemployment insurance, 
appear to have encouraged the feared be- 
havior. 

The newer proposals generally recognize 
the desirability of maintaining the work- 
assignment mobility of laid-off workers. 
Placing them in other available jobs not 
only reduces the cost of the guarantee but 
also maintains the productivity of the econ- 
omy. Since these proposals almost always 
include integration with unemployment com- 
pensation, they meet part of the criticism 
almost automatically. While receiving unem- 
ployment compensation, the covered workers 
are required to maintain an active registra- 
tion with the public employment service and 
to accept referral to other suitable work. 
If they are unable to work, or if they refuse 
suitable work, they would be cut off not 
only from unemployment compensation but 
from their guaranteed wage as well. 

The question of suitable work is a knotty 
one. The Auto Workers, and to a lesser 
extent the Steelworkers, are unwilling to 
leave the determination of suitability solely 
with the state agency. 


Nevertheless, the proposals would re- 
quire that, even during periods when no 
part of the wage guarantee is paid out of 
unemployment compensation, workers re- 
ceiving guaranteed wages would have to 
meet the same requirement or forfeit their 
right to those benefits. 


Finally, insofar as the proposals provide 


/ guarantee payments which fall short of em- 


ployment income, there is a built-in en- 
couragement to seek other employment. 
The Auto Workers’ plan, which is designed 
to provide a standard of living equal to 
previous at-work levels, also encourages laid- 
off employees to accept other employment, by 
providing (1) that during the weeks in 
which they work at other jobs they will 
be guaranteed the difference between their 
actual earnings and their previous earn- 
ings with their guaranteeing employers and 
(2) that such weeks will not reduce the 
number of weeks for which they are en- 
titled to guarantee payments. 


With respect to this objection, the unions’ 
proposals leave only a very narrow area 
of difference, dealing mostly with develop- 
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ing more mutually acceptable concepts of 
what constitutes suitable work. 


Remaining Employer Objections 


The newer proposals represent a serious 
attempt to overcome the strongest employer 
objections. That they have not been wholly 
successful is a surprise to no one. 

What is surprising is that many of the 
criticisms which were highly relevant back 
in 1943, when the unions were demanding 100 
per cent guarantees with unlimited employer 
liability, are still being made almost as loudly 
and almost as strongly—just as if nothing 
had changed in the meantime. This type 
of debate is unfruitful, primarily because it 
obscures the real problem and diverts at- 
tention from its solution. 


As pointed out above, these newer pro- 
posals do not eliminate the objections; they 
do define a narrower area of difference for 
collective bargaining. That area still pro- 
vides more than enough problems to make 
the current demand for guaranteed wages, 
or income security if you prefer the more 
accurately descriptive term, among the most 


difficult problems ever faced by negotiators 
at the bargaining table. 


In addition, there are other employer 
objections which the newer proposals do 
not even try to overcome, such as the fear 
that joint administration of guaranteed 
wage plans will involve consultation with 
the unions on matters which are regarded 
as the last vestiges of management preroga- 
tives, including pricing, levels of production, 
capital investment, new machinery and plant 
location. Indeed, in some respects, they 
have strengthened this objection. 

However, in the last analysis, it is clear 
that the paramount problem which throws 
its shadow over all the others is the prob- 
lem of cost. If only the cost of guarantee- 
ing wages could be known, or even estimated 
within relatively narrow limits, this princi- 
pal issue, which has been disturbing the 
labor relations scene for over a decade, 
might be resolved one way or the other. 
No simple formula is available. Some of 
the elements which enter into the rather 
complex cost calculations for a guaranteed 
wage plan will be the subject of the next 
article in this series. [The End] 
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operates to substantially contract the area 
to be regulated. 

In dealing with this problem, various 
possible alternative arrangements come to 
mind. One extreme proposal advanced by 
Theodore Iserman in Changes to Make in 
Taft-Hartley would transfer all jurisdiction 
over unfair labor practice cases to the 
federal district courts, changing all such 
proceedings into private litigation before 
these courts. Needless to say, this would 
eliminate from the field any and all of the 
advantages of the administrative process, 
leaving aggrieved parties to the exigencies 
and expenses of private civil litigation. A 
more moderate solution might be some 
form of concurrent private and public enforce- 
ment, with an accommodation made for 
such private enforcement wherever the 
agency itself refuses to proceed. Whether 
such private enforcement should be per- 
mitted before the administrative agency or 
before the courts would be one of the 
problems requiring solution. Such an ar- 
rangement, however, would be not unlike 
the present scheme under the antitrust laws. 
Finally, the possibility of more decentral- 
ized administration of the federal statute 
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might be explored. One of the desiderata 
of the recent self-limitation by the NLRB 
of its jurisdiction is an emphasis on local- 
ism, apparently considered desirable from 
the point of view of the federal system. 
Could not this be accomplished by the 
establishment of regional boards with final 
authority in all cases subject only to a form 
of certiorari review by the NLRB? Sucha 
scheme would be similar to the regional 
arrangements made by the War Labor Board 
and the Wage Stabilization Board of recent 
years. Although this proposal entails con- 
siderable difficulty insofar as the judicial- 
review problem is concerned, the difficulties 
are not believed to be beyond solution. 


We do believe that the NLRB’s juris- 
dictional policies, especially as recently 
amended, raise difficult problems. We be- 
lieve, further, that these cannot satisfac- 
torily be solved on the basis of the present 
statute and case law. Mere refusal by the 
Board to assert jurisdiction in the present 
circumstances not only is administrative 
inaction for which there is doubtful au- 
thority, but creates too many problems to 
be left without further study, legislation and 
adjudication. [The End] 
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Make-Work Effects of Railroad 


Constructive-Allowance Payments 


By MORRIS A. HOROWITZ 





| pase service employees of the Ameri- 
. can railroad system are generally paid 
under what is commonly known as the dual 
system of payment, but, in addition, they 
receive extra compensation, generally re- 
ferred to as constructive-allowance pay- 
ments. Just as the dual system of payment 
has been criticized as a make-work rule,’ 
so also have these additional payments been 
criticized. Constructive allowances are a 
complex set of working rules that are not 
generally characteristic of industries other 
than the railroads. A thorough analysis of 
each component is therefore necessary to 
determine whether such rules are make- 
work rules. 


It is first necessary, however, to define 
what is meant by a make-work rule. A 
make-work rule or practice is defined in 
this study as a working rule or practice 
which shifts the supply curve of labor to 
the left through a reduction in the average 
output per man-hour. Where the elasticity 
of demand for labor in terms of labor costs 
is less than unity, the rule will result in an 
increase in employment. 


Constructive allowances are payments prin- 
cipally for special or 2xtra work, or for 
“waiting time” or other time when men are 
required to be on duty but are not produc- 
ing transportation—in any event, outside 
the scope of the time or duties for which 
compensation is provided by the regular 
mileage or hourly basis. These extra pay- 
ments are described by William Z. Ripley 
as follows: 


“An arbitrary, so called, is a payment for 
services rendered or for hardships endured 


EXTRA COMPENSATION PAID FOR 
VARIOUS REASONS TO RAILROAD 
WORKERS DOES NOT HAVE MAKE- 
WORK EFFECTS, ACCORDING TO 
THIS ANALYSIS OF THE SUBJECT 





which in theory are not necessarily a part 
of the work to which crews are assigned. 
This, at least, is the definition from the 
point of view of the men. The railroads 
incline to characterize it as any extra pay- 
ment over and above miles or hours or 
overtime. [Thus] arbitraries are on 
the one side held to be but fair compensa- 
tion duly earned; while on the other they 
are regarded as ‘trimmings and perquisites’ 
creating ‘featherbed’ conditions.” * 


Considered historically, arbitraries or con- 
structive allowances represent payments for 
services or hardships, once included in the 
day, month or trip when they were the basis 
of payment, but which under the present 
system of payment are simply added on. 
While there are differences of opinion in 
the definition and effects of constructive 
allowances,’ there is general unanimity of 
opinion as to which working rules are en- 
compassed by the term. Over the years, 
the trend of compensation for constructive 
allowances as a percentage of total compen- 
sation of train and engine service employees 
has been upward, with the 1952 figure at 
over 8 per cent. 


The four constructive allowances to be 
discussed in this study are major ones, and 





1See the author's article, ‘‘The Railroads’ 
Dual System of Payments: A Make-Work Rule?’”’ 
8 Industrial and Labor Relations Review 177 
(January, 1955). 

2 William Z. Ripley, 
ules and Agreements,”’ 


“Railway Wage Sched- 
Report of the LHight- 


Constructive-Allowance Payments 


Hour Commission (Washington, D. C.: 1917), 
p. 340. 

* There are no well-defined standards for dis- 
tinguishing between ‘‘constructive allowances”’ 
and ‘‘arbitraries.’"’ Both are included in the 
single term ‘‘constructive allowances,’’ as used 
in this study. 
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it has been estimated that these account for 
a major portion of constructive-allowance 
payments made to train and engine service 
employees.* More than ten other rules make 
up the remaining items of constructive- 
allowance payments. Each of these is: of 
minor significance, although as a group they 
amount to a substantial cost for the rail- 
roads. More recently, vacation-allowance. pay- 
ments have also been included in the figure 
of compensation for constructive allowances. 

On November 15, 1919, the Director Gen- 
eral of Railroads issued a memorandum 
stating that he was willing to establish time 
and one half for overtime in road freight 
service provided the trainmen and engine- 
men would accept such a basis in lieu of all 
special allowances and arbitraries of every 
character. The Brotherhood executives ob- 
jected to the complete abolition of the con- 
structive allowances, and the director general 
finally agreed® to make exceptions. He 
established time and one half for road 
freight, but, with the exception of payments 
and rules applying to work performed at 
initial and final terminals and to final termi- 
nal delays, all arbitraries and special allow- 
ances which conflicted with the payment of 
single time in miles or hours were eliminated. 

Many of the rules that were eliminated 
by order of the United States Railroad Ad- 
ministration were reintroduced to the rail- 
roads gradually over the next 30 years. An 
analysis of the major constructive allow- 
ances will now be made, and in light of the 
development and operation of each, an at- 
tempt will be made to determine the eco- 


nomic effects of each, and to find whether 
any meets the criteria of a make-work rule. 


Deadheading 


Origin and application.—Transportation 
to the place where work is assigned neces- 
sarily involves a loss of time which other- 
wise might be productively employed, as 
well as a certain amount of fatigue. Yet 
the exigencies of railroad operation con- 
stantly demand the movement of men from 
place to place under orders. This gives 
rise to the practice known as deadheading.® 


The gist of deadheading is that a man is 
moved from one point to another on a train 
handled by another crew. Deadheading 
payments arise when, in the interest of the 
railroad, an employee must be transported 
from his'normal place of duty to some other 
place at which his services are required. 
Likewise, there are circumstances under which, 
if an employee’s required service ends else- 
where than at his starting point, the com- 
pany is under agreement to pay for the 
time he must spend in getting back. Much 
deadheading owes its origin to the fact that 
road crews, especially in extra freight serv- 
ice, frequently tend to accumulate at the 
far end of a division if traffic is irregular or 
is generally heavy in one direction and light 
in the other. Members of the surplus crews 
have to wait their turn, under the rule of 
“first in, first out,” to take out a train bound 
home. If traffic is badly unbalanced, the 
wait may be long. Accordingly, the agree- 
ments provide’ that the company may dead- 





4 Federal Coordinator of Transportation, A 
Survey of the Rules Governing Wage Payments 
in Railroad Train and Engine Service (Wash- 
ington, D. C.: 1936), Vol. I, p. 31. 

5In Supplement Nos. 24 and 25 to General 
Order No. 27 of the United States Railroad 
Administration, as quoted in Brotherhood of 
Locomotive Firemen and Enginemen, General 
Wage and Rule Agreements (Cleveland, Ohio: 
1941), p. 327. 
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® Article cited at footnote 2, p. 336. 

™Survey cited at footnote 4, pp. 29-30. Most 
agreements provide an alternative to deadhead- 
ing—the railroad may pay the men for the 
share of the time lost. This alternative rule, 
“Held away from home terminal,’’ is dis- 
cussed below. 
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head them back home as passengers on 
freight or passenger trains, paying them for 
the time spent on the deadhead trip. 


There is little standardization among agree- 
ments of the rule pertaining to deadheading. 
In 1913, there were no fewer than 27 dif- 
ferent bases for deadhead compensation, 
ranging all the way from half to full pay. 
Some of these rules, as in the Southeast 
for trainmen, were quite elaborate, prescrib- 
ing, for example, a minimum of 50 miles for 
deadheading on passenger trains and of 100 
miles on freight trains, if there were no 
other service within ten hours from the 
completion of the deadhead. The engineers’ 
deadheading rules were equally elaborate, 
sometimes covering such points as the loss 
of a run through no fault of the men and 
permitting mileage for deadheading to the 
initial point of the job which is selected in 
substitution.’ In the Clark-Morrissey arbi- 
tration of 1910, involving the Conductors 
and the Trainmen, the arbitrators awarded 
the continuation of the existing rule of pay- 
ment of full time for deadheading on the 
Boston & Albany Railroad, while awarding 
on the New York Central that “employees 
deadheading on passenger trains shall be 
paid one-half miieage rates and when 
deadheading on freight trains shall be paid 
at full mileage rates.”® No attempt was 
made to standardize the rule. 


As recently as 1947, the question of stand- 
ardization of deadheading rules has arisen. 
In the 1947 wage and rules case, involving 
the Engineers, Firemen and Switchmen, the 
labor organizations proposed the following 
with respect to deadheading: 


“Engineers, firemen (helpers), hostlers 
or helpers called or required to perform 
deadhead service shall be paid for such 
service at not less than the rate applicable 
to the class of service and engine used in 
the service deadheaded to or from.” ” 


The Emergency Board stated that prac- 
tically all railroads had some kind of dead- 
head rule, but there was no standard rule 
or uniform practice. The unions’ proposal 
did not standardize the rules, but was an 
attempt to standardize only the mileage 
rates to be paid for deadheading under exist- 
ing rules. While the common practice was 
to pay the rate applicable to the trains on 
which they deadhead, under the unions’ pro- 
posal the men would receive the same mile- 


age rate they would get on the engines they 
were to run, or on the engines they had run. 
The Board recommended that the unions’ 
proposal be withdrawn.” 


While no standardization of the rate for 
deadheading has taken place, some stand- 
ardization of deadhead hours exists, In an 
agreement of December, 1947, between all 
the carriers and the Conductors and Train- 
men, the following rule was adopted: 


“Deadhead hourage, when properly au- 
thorized, shall be counted as service hour- 
age, except that rest periods not exceeding 
eight (8) hours during the period 9:00 P. M. 
to 6:00 A. M. where sleeping accommodations 
are provided shall not be included as serv- 
ice hours.” * 


Is deadheading a make-work rule?— 
Deadheading arises when, in the interest of 
the railroad, an employee must be trans- 
ported from one location to some other 
place where his services are required. Most 
deadheading occurs among employees on 
unassigned freight service. In assigned 
freight and passenger service, the em- 
ployees have scheduled runs which normally 
bring them back to their home terminal. In 
unassigned service, however, a crew may 
take a train out to a foreign terminal, and 
then, under the first-in, first-out rule, have 
to wait a considerable time before it gets a 
train to bring back to the home terminal. 
It may be to the advantage of the railroad 
to have that crew back at the home termi- 
nal in order to take out another train; if so, 
the railroad would deadhead the crew back 
to the home terminal, so that the crew 
would be available to move another train. 


The railroad has a choice of action when 
a crew is temporarily stranded in a foreign 
terminal. The railroad may deadhead the 
crew back to its home terminal or it may 
hold the men at the foreign terminal and 
pay them under the held-away-from-home- 
terminal rule. Both choices involve costs 
to the railroad, costs* not in return for 
direct services. If a crew is deadheaded 
home, the railroad generally would have to 
pay the crew, while deadheading, on a basis 
identical to that of the crew actually work- 
ing on that train. 

It should be noted that the contention 
between the unions and the railroads with 
respect to deadheading has been over the 





8 Article cited at footnote 2, p. 336. 


® Clark-Morrissey Award, as quoted in Con- 
ductors and Trainmen’s 40-Hour Week and 
Rules case, Carriers’ Exhibit C (1950), p. 69. 
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1° Report to the President by the Emergency 
Board, (Chicago, Illinois: March 27, 1948), No. 
57, p. 30. 

1 Report cited at footnote 10, pp. 31-32. 

122Case cited at footnote 9, Carriers’ 
hibit B, p. 502. 
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compensation for deadheading and not over 
the elimination of the practice of deadhead- 
ing. Since deadheading is done at and for 
the convenience of the railroads, they are 
in no way interested in eliminating the prac- 
tice. They are, however, concerned about 
the relatively high costs of the practice. 
High costs, however, do not in themselves 
mean a make-work rule, so it becomes nec- 
essary to test the operation of the dead- 
heading practice against our definition of 
“make-work.” 


The question we are now faced with is 
whether the deadheading rule shifts the 
supply curve of labor to the left through a 
reduction in the average output per man- 
hour. To simplify the analysis of the prob- 
lem of deadheading, let us first assume that 
at each terminal there is need for an aver- 
age of ten men on the extra board, for the 
running of extra trains from that terminal.” 
Let us further assume that, normally, at 
the end of each day the movement of extra 
trains between terminals was such that 
the number of men leaving each terminal 
was equal to the number entering each ter- 
minal. Thus, at the union wage, the de- 
mand for men on the extra board at each 
terminal is ten, and the supply at each 
terminal is normally constant at ten + X, 
where X equals or is greater than 0. Under 
such conditions deadheading would be un- 
necessary, since the demand for extra men 
would be met regularly by the number of 
men available at each terminal each day. 


Let us now vary the second assumption 
so that deadheading may arise. Terminal 
A ships to terminal B and vice versa. On 
a specific day, A sends its ten men to B, 
but B only sends eight men to A. On the 
following day the supply of men at A is 
eight + X, which can only result from a 
shift in the supply curve to the left. If the 
demand continues to be ten and if X equals 
or is greater than two, then demand equals 
or is less than supply, and deadheading is 
unnecessary. If, however, demand con- 
tinues to be ten and if X is less than two, 
then demand exceeds supply, and the occa- 
sion for deadheading arises. The terminal 
A has two alternatives with which to meet 
this situation. The first would be to re- 
negotiate a higher wage rate to equate sup- 
ply and demand. In the very short run, 
the demand for labor would have virtually 
zero elasticity since the terminal had al- 
ready contracted to move the extra trains, 





and holding up shipments can be exceed- 
ingly costly. This means that the demand 
would remain at virtually ten, but the wage 
rate for all employees, including those on 
regular runs, would have risen significantly. 


The second alternative for terminal A 
would be to move the supply curve back to 
its original position by “purchasing” from 
terminal B the number of men represented 
by the excess of demand over supply at the 
union wage rate. To entice these men back 
to the labor supply of A involves paying 
“transport costs” for these men only, that 
is, paying them the deadheading rate. While 
this rate may be high, the amount is not 
relevant to the concept of make-work. The 
union wage scale for all employees (includ- 
ing those on regular runs) remains the 
same, and the only additional costs involved 
are the deadheading costs for the number of 
men represented by the excess of demand 
over supply. The effect of deadheading is 
to shift the supply curve of labor to the 
right, with no change in the average output 
per man-hour. 


A muke-work rule has been defined as a 
rule which shifts the supply curve of labor 
to the left through a reduction in the aver- 
age output per man-hour. Deadheading 
rules shift the supply curve to the right, 
and therefore do not meet the criteria of 
a make-work rule. 


Held Away from Home Terminal 


Origin and application.—The second major 
constructive allowance is the rule which pro- 
vides for paying men held away from their 
home terminal for a share of the time lost. 
Road crews, especially in extra freight serv- 
ice, tend to accumulate at the far end of 
a division if traffic is irregular or is gen- 
erally heavy in one direction and light in 
the other. Men in pool freight and un- 
assigned service are called for service only 
when their names reach the top of the “pool 
list” or “extra board list,” inasmuch as the 
available men serve in rotation under the 
rule of “first in, first out.” For these men, 
a protracted wait at the far end of the divi- 
sion entails not only the expense of staying 
away from home, but also a delay when 
they return home, in starting again from 
bottom to top in order to gain their next 
opportunity for earning wages. 





13Crews on regular runs are rarely involved 
in deadheading, since such regular runs gen- 


erally return the crews to their home terminals. 
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On the whole, compensation for inordi- 
nate delay at a foreign terminal seems to 
have originated in the southeastern terri- 
tory. However, as early as 1888, one finds 
an allowance in the Chicago and Alton fire- 
men’s schedule for delay away from home 
“by extraordinary occurrences rendering no 
service.” The Louisville, New Orleans & 
Texas, a year later, paid for the first 12 
hours pro rata and hourly thereafter.” 


It was not until 1912 and 1913 that such 
a rule became widespread among eastern 
railroads. The 1912 arbitration award in- 
volving the eastern Engineers held as follows: 


“Engineers in unassigned freight service 
held 28 hours at other than designated home 
terminals without performing service are to 
be ‘paid overtime as follows:—10 hours for 
the first 28 hours so held, and 10 hours 
additional overtime for each complete 24 
hours so held thereafter vias 


In the 1913 arbitration between the eastern 
roads and the Firemen, the arbitration 
board awarded the following: 


“Firemen in pool freight and unassigned 
service held at other than home terminal, 
will be paid continuous time for all time so 
held after the expiration of eighteen (18) 
hours from time relieved from previous 
duty, at the rate per hour paid him for the 
last service performed. If held fourteen 
(14) hours after the expiration of the first 
twenty-eight (28) hour period, he will be 
paid continuous time for the next succeed- 
ing ten (10) hours, or until the end of the 
twenty-four (24) hour period, and similarly 
for each twenty-four (24) hour period there- 
after. Should a fireman be called for duty 
after pay begins his time will be computed 
continuously.” * 


The only difference between this clause 
and the clause awarded the Engineers the 
year before is that the firemen had the pro- 
viso that if the men were called for duty 
after pay began, their time would be com- 
puted continuously. 

By the late 1920’s, rules pertaining to 
payments for being held away from home 
terminal had spread to all railroads, and 
a typical rule called for the expiration of 
16 hours before payment under the rule was 
to be made. A typical proviso was that if 
the man were called to duty after pay began, 
time would be computed continuously and 
payments could therefore be offset or ab- 
sorbed by the mileage earnings of the road 


trip back to the home terminal. This pro- 
viso is very significant in terms of the costs 
of the rule. The rule states that the last 
eight hours of every 24-hour period starting 
with the time first relieved from duty in a 
“foreign” terminal shall be paid for as con- 
tinuous time. Thus, if a man is held in a 
foreign terminal for 18 hours, he would 
have earned pay for the two hours after 
the first 16 hours. However, he may then 
be sent back to his home terminal, and the 
return trip of, say, 100 miles, is run in three 
hours. The proviso of the rule says that 
time should be computed continuously, which 
means that the two hours of “paid” waiting 
time are absorbed in the road trip, making 
the 100-mile run a trip of five hours. Since 
this does not exceed a basic day’s work, the 
employee would receive only a basic day’s 
pay, with no additional compensation for 
the 16 plus two hours held away from 
home terminal. 


If, in the example cited above, the man 
was held 23 hours at a foreign terminal 
before he was called to make his 100-mile 
run to his home terminal, he would have 
already exceeded the 16-hour waiting period 
by seven hours. If the run to home termi- 
nal took three hours, the number of con- 
tinuous hours would be seven plus three, 
or ten hours for the 100-mile run. This 
exceeds the basic day by two hours. If 
the run itself had taken ten hours, the man 
would receive his basic daily rate plus time 
and one half for the extra two hours. How- 
ever, since the overtime hours were caused 
not by the run, but by the hours held away 
from home terminal, the man would receive 
his basic day’s pay for the miles run plus 
pay for the extra two hours at straight- 
time rates. 


A significant change in the rule took 
place in 1948, when the “continuous time” 
proviso was eliminated. In January, 1948, 
an Emergency Board was created to in- 
vestigate the dispute between the railroads 
and the Engineers, Firemen and Switch- 
men. One of the proposed changes sub- 
mitted by the labor organizations pertained 
to allowances for being held away from 
home terminals. The Emergency Board, 
after consideration of the evidence and 
arguments, found that the record justified 
only part of the proposed changes. The 
board, therefore, recommended: 


“That the present standard rule covering 
time held at other than home terminal 





4 Article cited at footnote 2, p. 333. 
% Case cited at footnote 9, Carriers’ Exhibit 
C, p. 83. 
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1% Case cited at footnote 9, Carriers’ Exhibit 
C, p. 100. 
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should be changed only by separating the 
payments for this time from compensation 
for the service trip, thereby eliminating the 
present ‘run-off’ feature.” ” 


On the basis of the recommendations of 
the Emergency Board, the parties reached 
an agreement on August 11, 1948, and the 
relevant changes were as foijlows: 


“(b) Should an engineer, firemen ‘ 
be called for service or ordered to deadhead 
after pay begins, the held-away-from-home- 
terminal time shall cease at the time pay 
begins for such service. .. . 


“(c) Payments accruing under this rule 
shall be paid for separate and apart from 
pay for the subsequent service or dead- 
heading.” * 


Is it a make-work rule?—Because of the 
irregularity of traffic between any two points 
there is always some tendency for road 
crews to accumulate at that point toward 
which most traffic moves. As early as the 
1890’s some roads compensated thosé crews 
held away from their home terminals for 
this reason by a payment for some of the 
time so held. 


It should be noted that this rule applies 
only to crews in pool freight and in un- 
assigned service. It is these people who 
have no regularly scheduled runs and who 
work at those irregular times whenever 
called by the railroad. Their daily earnings 
are irregular, fluctuating according to the 
runs for which they are called. They have 
no guarantee of a specific amount of work 
in a week or a month; and they may have no 
idea whether they will work on a specific 
day until they are called to work. They 
may work one day, be off the next two, then 
on the next three, then off the next four. 


The significance of the rule is to pay 
such crews when held at other than home 
terminals for the loss of opportunity of 
earnings (through the first-in, first-out rule) 
and for the costs involved through food and 
lodging incurred away from home. The 
work schedules and earnings of these crews 
are inherently erratic because of the nature 
of railroad operations. Their opportunities 
for runs occur when they get to the top of 
the list on the basis of first in, first out, and 
every hour of delay in getting into the 
home terminal and back on the list means 
loss of earnings. Another significant factor 
is that these men, when held away from the 
home terminal, are still in the service of 


United Press Photo 


What the worker on page 302 is do- 
ing by hand—placing pencil leads 
in grooved wooden pencil halves— 
is done much faster by machines 
like the one in this picture. Made in 
18 degrees of hardness, pencils are 
put to many uses—some of them 
unusual, For example, pencils are 
used to put cutting lines on stone and 
to outline surgery areas on human 
skin. Others are used to write on 
cloth, plastic, glass and even white- 
hot ingots of steel. 





the railroad and are ready to perform their 
duties whenever they are called by the railroad. 


This rule unquestionably requires the rail- 
roads to pay for time during which road 
crews are not performing road service. The 
railroads, however, have never proposed the 
elimination of this rule. In the major rules 
cases in the 1940's, the railroads continually 
proposed a modification in wording which 
only amounted to payments on a minute 
basis rather than on an hour basis. The 
basis of the practice and the rule seems to 
have been accepted by the industry. 


While it is frequently to the railroad’s 
advantage to have a crew available to bring 





% Report cited at footnote 10, p. 30. 
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a train home promptly, the men generally 
prefer not being held at a foreign terminal 
since it is to their financial advantage to 
make more runs than to be tied up at a 
foreign terminal. The rule, therefore, in- 
flicts a penalty payment when the road ex- 
ercises its right to hold an employee at a 
foreign terminal. 

It should be noted here that this rule is 
the counterpart to deadheading. Both rules 
are brought into play when, because of ir- 
regularity of traffic between two points, road 
crews tend to accumulate at that point toward 
which most traffic moves. If road crews 
accumulate at terminal B, deadheading arises 
when the demand for labor at terminal A 
is greater than the supply. Deadheading 
would bring some of the crews back to 
terminal A in order to equate supply and 
demand, The held-away-from-home-terminal 
rule would come into play when the demand 
at B is greater than its normal supply and 
it becomes necessary to increase its imme- 
diate supply. 

It is quite clear that at most the rule 
results in a shifting of the labor supply 
curve to the right, and it in no way involves 
a reduction in the average output per man- 
hour. One must therefore conclude that the 
rule is not a make-work rule as defined in 
this study. 


Switching Rules 


Origin and application.—Another item in- 
cluded as a constructive allowance is the 
extra payment made to road employees un- 
der various switching rules. These rules 
which, with minor variations in language, 
appear in the labor agreements of practically 
every railroad, require additional payments 
to be made to members of road crews who 
are called on to switch or set out or pick 
up cars at an initial or final terminal or at 
intermediate points. Such work ordinarily 
is performed by yard crews, but road crews 
are called on to perform such work at points 
where and times when yard engines and 
crews are not available. The railroad usually 
has the alternative of maintaining additional 
yard crews for whom there is insufficient 
work, or having road crews do the switch- 
ing in addition to their regular road work.” 

Significant changes have been made in 
switching rules, particularly after the care- 
ful spelling out of jurisdictions of the various 
railroad unions during World War I. The 
development has reached a point where an 


employee receives at least a day’s pay for 
each type of service performed in a day. 
Current contracts usually contain clauses 
with the following general provisions: 


(1) At initial terminals where yard crews 
are employed, road engineers (and firemen) 
required to perform any switching work will 
be paid a minimum of a yard day’s pay 
separate and apart from the road trip pay 
for performing such work. When a yard 
day is paid under the provisions of this sec- 
tion, the road trip pay begins at the time 
the yard pay ends. 


(2) At points intermediate between the 
initial and final terminals where yard crews 
are employed, road engineers (and firemen) 
who are required to perform switching work 
will be paid a minimum of a yard day’s pay 
in addition to the road trip pay and without 
any deduction therefrom for the time con- 
sumed in performing such work. 


(3) At final terminals where yard crews 
are employed, road engineers (and firemen) 
required to perform any switching work will 
be paid a yard day’s pay separate and apart 
from the road trip pay for performing such 
work. When a yard day is paid under the 
provisions of this section, the road trip pay 
will end at the time the yard pay begins.” 


The meaning of these switching rules is 
quite clear. When a road crew performs 
any switching, the road crew will receive 
a minimum day’s pay for the switching at 
yard rates, plus their earnings for road serv- 
ice. Thus the minimum earnings of such a 
crew are two days’ pay—one at yard rates, 
and the second at the appropriate road 
service rate. This is a minimum earnings 
figure since the road service work is paid 
on a mileage basis. Let us take, as an 
example, a passenger engineer whose sched- 
uled run is 200 miles in seven hours, Since 
100 miles or less, five hours or less, is a 
basic day for a passenger engineer, on a run 
of 200 miles in seven hours he would earn 
two basic days’ pay. If this engineer, in 
addition to his regular run, were called upon 
to do two hours of switching, he would re- 
ceive his regular earnings for the 200-mile 
run plus a day’s pay for the switching. In 
terms of hours this engineer would have 
been on duty only nine hours, or one hour 
less than two basic days. If, because of 
some road mishap, it took this engineer nine 
hours to make his 200-mile run, he would 
receive no additional compensation. 





1%” Survey cited at footnote 4, Vol. I, p. 30. 
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7° Summarized from 1941 agreement between 
Pennsylvania Railroad and the Brotherhood of 
Locomotive Engineers. 





327 





Because of the nature of railroad oper- 
ations, it frequently becomes expedient to 
use road service crews to perform switching 
services. As the cost of this expedient in- 
creased, the opposition .of the railroads to 
these switching rules grew. In the 1948 
wage and rules case, involving the Engineers, 
Firemen and Switchmen, the railroads made 
the following proposal to the unions: 


“(a) At stations or in each yard where 
no yard crews are employed or, if employed, 
are not on duty at the time, road crews in 
any class of service may be called upon to 
do any and all switching. At stations or in 
each yard where yard crews are employed 
and are on duty at the time, road crews in 
any class of service may be required to per- 
form any switching in connection with their 
own train, and in performance of such work 
may handle cars of other than their own 
ram... 


“(b) When switching is performed by road 
crews as provided in paragraph (a) such 
work shall be paid for as part of the road 
day or trip and additional compensation 
shall not be paid under road regulations 
for such work. Neither road nor yard serv- 
ice employees may claim pay under yard 
regulations when such work is performed 
by road crews.” ™ 


The railroads argued that the existing 
switching rules resulted in wasteful and 
time-consuming practices, and that the adop- 
tion of their proposal would improve the 
efficiency of yard and terminal operations 
and would permit railroad service to be im- 
proved. The railroads estimated that the 
monetary savings under their proposal would 
be in excess of $29 million.” 


This had not been the first time that the 
railroads had proposed the elimination of 
switching rules. In both the 1937 and the 
1941 rules movements, the railroads had 
listed as one of their demands the elimina- 
tion of all restrictions on road crews per- 
forming yard work and yard crews performing 
road work, and all penalty payments to 
either road or yard crews in connection with 
such performance.” 


Is the switching rule a make-work rule? 
—Yard crews may not be available for 
switching service for a number of reasons. 
In outlying terminals one switching crew 
may be employed, working on a specific 
shift; if switching is necessary during the 


other two shifts, the yard crew would not 
be available. In other terminals where many 
yard crews are employed around the clock, 
any specific point in time congestion in the 
yard might be so great that a yard crew 
would not be available to do a specific 
switching job. 

A road crew called on to do switching 
would be paid for its road trip on a mileage 
basis plus a yard-day’s pay for the switch- 
ing. The contention of the railroads is that 
since the engineer has not worked longer 
than his basic day, he should not receive 
more than a single day’s pay. In the 1948 
rules case, the carriers proposed that “when 
switching is performed by road crews 
such work shall be paid for as part of the 
road day or trip and additional compensa- 
tion shall not be paid under road regulations 
for such work.” * 


The difficulty of the carriers’ position is 
that it fails to recognize that the basis of 
payment for road service is mileage, or 
piecework. When 100 miles are run, the man 
has completed a basic day’s work, regard- 
less of the short time involved in making 
the run, In the example cited above, a basic 
day’s work was completed because of the 
miles run. When asked to perform switch- 
ing, he is being asked to perform additional 
service, a service which is specifically desig- 
nated as yard work, for yardmen. If a yard- 
man, who is always paid on a daily basis, 
is available, the road engineer would not be 
asked to perform switching. Assuming no 
yard crew is available on duty, the railroad 
has the choice of either calling in an “extra” 
yard crew, or calling in a “regular” yard 
crew which is assigned to a different shift. 
If the “extra” crew is called in to perform 
the two hours of switching, it would receive 
a minimum of eight hours’ pay (the same 
amount the freight engineer would receive 
for the work). If, however, the extra crew 
had performed switching on another shift 
within, 24 hours, this work would be con- 
sidered as overtime, and the extra crew 
would receive eight hours’ pay at the over- 
time rate of time and one half. If a regular 
crew of another shift were called in to per- 
form the switching, it, too, would receive 
eight hours’ pay at the overtime rate of 
time and one half. 

In the vast majority of cases where road 
crews are asked to perform switching, yard 
crews are employed, but either are not on 
duty at the time or are not available because 





21 As quoted in the report cited at footnote 10, 
p. 42. 
2 Report cited at footmote 10, p. 42. 
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The way to achieve the most effective 
use of woman power is to train, 
employ and pay women on their in- 
dividual merits as persons. . . . 
The time has come when, with a third 
of the labor force made up of 


women, it no longer makes sense to 
think of women as a separate seg- 
ment of the work force at all, or, for 
that matter, a separate legal or po- 
litical category. 


—Arthur Larson 





of other duties at the time. Additional yard 
crews could be called by the railroad, but 
in most situations time and one half would 
be paid rather than the straight time paid 
to the road crews. 

Do the switching rules reduce the average 
output per man-hour, thereby necessitating 
the employment of more workers? The 
answer to this question is in the negative. 
The rules relate to the rate of compensation 
for work required by the railroad, and there 
has never been the charge that the road 
service employees “slow down” on switch- 
ing work. One can, of course, argue that the 
rate of compensation is too high and that 
the road service employees should either 
absorb the switching time in their road 
service time or be paid only for the actual 
time engaged in switching. These are legiti- 
mate arguments but they are not relevant 
to the question as to whether the rules are 
make-work rules. 

The demand for labor to perform the 
switching work is determined by the oper- 
ation of the railroads, and the question 
facing the railroads is who is to perform the 
work. If yard crews are available, they are 
employed to perform the switching; only 
when yard crews are not readily available 
are road crews requested to do switching. 
The work has to be done, and all the switch- 
ing rule determines is the pay of the road 
crew when it is asked to perform switching 
service. 

If road crews were prohibited from per- 
forming switching, it would increase the 
employment of yard crews either by making 
it necessary to hire more yard crews or by 
employing the existing yard crews for more 
hours than currently employed. The costs 
of the switching rules are high, but if switch- 
ing by road crews were prohibited, the costs 
could be significantly higher. 

Thus, switching rules pertain only to rates 
of pay and not to the utilization of man- 
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power. However, when these rules are con- 
sidered in conjunction with the railroad 
seniority system, the picture changes signifi- 
cantly. Today, even with a very careful 
and precise definition of yard work, there 
are still situations where, unknowingly or 
unwittingly, road crews perform a service 
that is subsequently determined to be a yard 
service. In such a situation the road crew 
would receive its road pay plus the extra 
allowance for yard work; and in addition, 
a yard crew could claim an extra day’s pay 
because it was yard work, and through the 
seniority system a yard crew should have 
been called upon to do the work. 


The additional aspect which the seniority 
system brings in is that if a road crew did 
the yard work, and a yard crew was avail- 
able to do the work, the yard crew can 
claim compensation for doing nothing. This 
situation is made possible by the reading of 
property rights into specific work by the 
National Railroad Adjustment Board through 
its interpretation of the railroad seniority 
provisions. Such situations may occur under 
two types of circumstances. The Board has 
held that where a railroad has had a road 
crew perform a service which subsequently 
was found to be a function of yardmen, 
the road crew was to receive extra com- 
pensation for that yard work, and the senior 
yard crew was also to receive compensation 
as if it had performed the service. There 
still remain areas of work which have not 
yet been designated as road work or yard work. 


The Adjustment Board has also held that 
once a railroad has established a yard or 
terminal and put yardmen to work there in 
a regular way, the yardmen acquire, the 
exclusive right to do all the switching that 
shall ever be done there, and it is a right 
that cannot be taken away from them. Only 
through the consent of the union involved 
can the yard be eliminated or abandoned. 
If the railroad requires others to do switch- 
ing in that yard, it must pay wages to those 
who do it and full wages, besides, to the 
yardmen, as if they had done it. 


Because of changes in traffic conditions, 
a railroad may desire to abandon a yard and 
to have the occasional switching necessary 
at that point done by road crews. This 
would eliminate the yard crews that had 
been regularly employed at that yard. Under 
the Adjustment Board’s definition of job 
rights, the yard crews would be entitled to 
pay for any switching done at that point by 
road crews, which would mean double pay- 
ment by the railroad for all work done at 
that point. Railroads, therefore, are fre- 
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quently obliged to continue in operation 
marginal or obsolete yards because it is 
more economical than discontinuing them. 


Thus, while switching rules by themselves 
have little or no effect upon manpower 
utilization, when they are considered in con- 
junction with seniority rules, the effects are 
changed significantly. In those situations 
where the railroads are obliged to pay both 
a road crew and a yard crew for switching 
work performed by the road crew, the 
utilization of manpower is directly affected. 
This, in effect, means the “employment” of 
more men on switching than is required, 
where employment is defined in terms of 
person compensated. The average output 
or average efficiency of those “employed” 
has decreased with a resultant shift to the 
left of the supply curve of labor. The com- 
bination of switching rules and seniority rules 
may, therefore, be considered a make-work 
rule under the definition used in this study. 


Terminal Delays 


Origin and application —Under terminal- 
delay rules, constructive-allowance payments 
accrue when, at an initial terminal, there is 
a delay in starting a trip after the crew has 
been called and when, at a final terminal, the 
prompt collection of a trip is interfered 
with. The delay in starting time may be due 
to numerous reasons, such as the failure of 
the engine-house organization to furnish 
motive power in time, congested yards, de- 
railment, delay in completing train make-up, 
last-minute discovery of defective cars, etc. 
At final terminals the most prolific cause of 
delay is yard congestion which prevents an 
inbound train from entering the yard; but 
delays at final terminals may also result 
from necessity for some extra service, such 
as preparation of reports, or delivery of the 
train or engine at destination. Delays due 
to inspection, turning engines, hostling or 
coaling may occur at either end of a run.” 


Initial terminal-delay allowances seem to 
have originated in the West. It appears that 
many unforeseen occurrences under rough- 
and-ready pioneer conditions interfered with 
getting a train out of a yard on schedule. 
The result was that quite a number of 
western railroads from earliest .times cus- 
tomarily made an allowance over and above 
a stated period—a half hour or an hour— 
for delay at the initial terminal.” Undoubtedly, 
these rules were also punitive—intended to 
correct bad calls. Without such a rule, a 





man might be summoned carelessly, even 
when it was known that connecting trains 
were long overdue or that for other reasons 
departure would be long delayed beyond the 
schedule time. 


All the early concerted movements by 
engine service employees contained demands 
for allowances over and above road compen- 
sation for initial terminal delay. Arbitration 
boards in each instance refused to generalize 
the practice. In the 1912 concerted move- 
ment by the eastern Engineers, the arbitra- 
tion award refused to allow compensation 
for initial terminal delay beyond that in- 
volved in the rule that pay shall begin in 
all cases at the time an engineer is required 
to report for duty. In a supplementary ex- 
planation, the arbitrators made the following 
statement: 


“Having made the award that time should 
begin as soon as a man is required to report 
for duty, the arbitrators do not in addition 
to this recognize that there should be pay- 
ment for initial terminal delay, since this 
time will be regularly paid for as a part of 
a minimum day’s work; and if men are 
held at the initial terminal for a considerable 
period, this may result in extending the time 
beyond the minimum of ten hours or five 
hours in the case of through passenger serv- 
ice, and in giving compensation for over- 
time at the end of the trip in those cases 
in which the initial terminal delay is un- 
reasonably long.” ” 


Both the Firemen’s arbitration award in 
1913 and the western Engineers and Fire- 
men’s award in 1915 declined to award an 
allowance for initial terminal delays for the 
same reasons as stated in the 1912 award of 
the eastern Engineers. Nevertheless, the 
practice of special payments for initial ter- 
minal delay did spread among individual roads. 


Final terminal delay has been somewhat 
more favorably treated under arbitration, 
from the standpoint of the employees. The 
hardship of being held at the mouth of the 
yard for several hours, particularly when 
the trip had been made well within the limit 
of the hours of a basic day, was recognized. 
It should be noted that no compensation 
whatever for this loss of time would other- 
wise accrue, unless the men had already 
“run into hours” on the road—that is, con- 
sumed a full working day so that they were 
drawing pay on overtime. 


The individual railroad agreement, road 
by road, in the West and South more com- 





** Survey cited at footnote 4, Vol. I, p. 32. 
** Article cited at footnote 2, p. 341. 


330 





*7 As quoted in case cited at footnote 9, Car- 
riers’ Exhibit C, pp. 87-88. 


May, 1955 @ Labor Law Journal 

















monly than in the East, permitted final ter- 
minal delay as a constructive allowance for 
many years. This practice, on the whole, 
was validated by each of the early abitration 
awards. In the eastern Engineers case, in 
1912, the arbitration board awarded as fol- 
lows: “Final terminal delay, after the lapse 
of one hour, will be paid for at the end of 
the trip, at the overtime rate, according to 
class of engine, on the minute basis. If road 
overtime has commenced, terminal overtime 
shall not apply, and road overtime will be 
paid to point of final relief.” * 


In an explanation of its award, the arbitra- 
tors made the following statement: 

“It seems to the Board that if an 
engineer has made a good run and reached 
the entrance to his terminal, the road should 
not be allowed to hold him there indefinitely. 
It is clear that the duty of an engineer is 
not complete when he reaches the switch to 
the terminal; he has the duty of placing his 
train at the designated place in the terminal, 
and the additional duty, after this, of taking 
his engine to the roundhouse. Under favor- 
able conditions this work would occupy a 
portion of an hour. The Board realized that 
often, during times of congested business, it 
is not possible to get a train to its place in 
the yard, and the engine to the roundhouse 
promptly. If the roads do not make it pos- 
sible for the engineers to complete their 
work within the hour after reaching the 
yard it is the opinion of the Board that 
time beyond this hour should be paid for 
as overtime.” ” 

The eastern Firemen’s award in 1913 adopted 
the same practice. In the western Engineers 
and Firemen case of 1914-1915, the arbitra- 
tors awarded an allowance after a lapse of 
30 minutes at overtime rates.” 

It should be noted that these awarded 
allowances for final terminal delays were 
not absolute, but conditional. If road over- 
time had already commenced, a man re- 
ceived no arbitrary in addition; he only 
received payment for total elapsed hours to 
the point of final relief from duty. A 
pyramiding of payment was thus averted by 
this proviso. 

Railroad opposition to terminal-delay rules 
grew as the cost of the rules grew. As the 
speed of trains increased, terminal delay 
rules were more apt to be applicable. Let 
us take, as an example, a passenger engineer 
whose basic day was 100 miles or less, five 


hours or less. With a scheduled run of 100 
miles in three hours, he would earn a basic 
day’s pay. If he were delayed two hours 
at the final terminal, he would receive an 
additional hour’s pay under the rules. How- 
ever, from the railroads’ point of view, the 
engineer completed a run of 100 miles in 
five hours, which does not exceed a basic 
day, and for services rendered there appears 
to be no good reason to pay him an addi- 
tional hour’s pay. In the 1941 rules case, 
the railroads proposed the elimination of 
rules providing for pay for final terminal 
delay. The settlement of this case did not 
call for a change in the existing rules on 
final terminal-delay allowances. 


A number of attempts were made by the 
Brotherhoods during the 1940’s to liberalize 
the rules for the employees, but the attempts 
failed. In the 1948 rules case, however, in- 
volving the Engineers, Firemen and Switch- 
men, the unions again proposed rules for 
initial terminal delay and final terminal delay. 
With reference to initial terminal delay, the 
unions’ proposal would allow a delay of 
45 minutes, after which any delay would be 
compensated at pro-rata rates, in addition 
to the mileage pay for the trip. If, how- 
ever, overtime was earned on the trip, the 
terminal-delay time was to be offset or 
“absorbed” by the overtime. 

The Emergency Board considering the 
case denied the request for freight service, 
but found merit in the employees’ claim that 
initial terminal delays in passenger service 
ought to be paid for separately and apart 
from the mileage pay, in cases where over- 
time was not earned as an offsetting factor. 
The board found, however, that im many 
cases 45 minutes was insufficient time for 
doing all the necessary preparatory and 
incidental work required to get trains ready 
to depart from the terminal, and an allow- 
ance of an hour was recommended.” 


The board explained its decision on initial 
terminal delay. Evidence showed that there 
was a good deal of delay at initial terminals, 
and a number of roads already had agree- 
ments providing pay for delays at initial 
terminals for passenger service. In the West- 
ern Region, 36 railroads compensated pas- 
senger engineers and firemen for initial terminal 
delay; only three provided for such pay- 
ments in freight service. In the Eastern 
Region, ten roads paid for initial delays, 
mainly in passenger service, a few in freight 





*° Case cited at footnote 9, Carriers’ Exhibit 
C, p. 85. 
* Case cited at footnote 9, Carriers’ Exhibit 
C, p. 87 
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service. In the Southeastern Region, engineers 
and firemen had agreements with 13 roads, 
including the leading carriers, providing pay 
for initial delays in passenger service but 
none in freight service. Thus, only a few 
roads paid for initial terminal delays in 
freight service, while a substantial portion 
considered such pay justified in passenger 
service. The board feit that the recognition 
by the parties themselves of a difference 
between passenger and freight service was 
persuasive enough to recommend the rule 
for passenger service and deny it in freight 
service.” 


With respect to final terminal delay, the 
unions proposed that all time of the delay 
should be paid for as a constructive allow- 
ance on the minute basis at pro-rata rates, 
in addition to full mileage of the trip; but, 
if road overtime commenced, final terminal 
delay was not to apply. The Emergency 
Board recommended that the employees’ 
proposed rule be adopted by the parties 
with a proviso that pay for delay should 
begin only after 30 minutes of unpaid time 
have elapsed. The board felt that the evi- 
dence was clear that payment for final ter- 
minal delay in addition to the mileage pay 
had become an established practice in the 
major portion of the railroad industry, and 
that the employees had made out a case for 
extending the practice to all the roads in- 
volved in the dispute. The board found that 
the most frequent rule provided for a 30- 
minute lapse after arrival at a designated 
point before terminal-delay time began to 
accrue. The 30-minute period was there- 
fore recommended.™ 


The parties reached an agreement on this 
dispute on August 11, 1948. Initial terminal 
delays in passenger service were to be paid 
at straight time after one hour’s unpaid ter- 
minal time had elapsed, in line with the 
Emergency Board’s recommendation. How- 
ever, the parties also agreed upon initial 
terminal-delay payments in through-freight 
service, even though the board had refused 
to recommend such payments. Through- 
freight service employees were to receive 
initial terminal-delay payments at straight- 
time rates after 75 minutes of elapsed un- 
paid time. The parties accepted the board’s 
recommendation with respect to 30-minutes’ 
unpaid lapsed time for final terminal-delay 
payments, with time in excess to be paid 
for at straight-time rates. 


Are terminal-delay rules make-work rules? 
—Terminal-delay rules are a result of fre- 
quent delays in starting a trip after a crew 


has been called, and of frequent interference 
in the prompt completion of a trip. Such 
rules provide for some additional payments 
to road crews when they are delayed longer 
than a specified time at either the initial 
or the final terminal. 


The delays may be caused by numerous 
factors and they may be of short or long 
duration. They are undoubtedly unavoid- 
able in the vast majority of situations, normally 
being outside the control of the crew that 
is delayed and of the management. The 
question then arises as to who should bear 
the cost of these delays. The unions con- 
tend that since their earnings are deter- 
mined by the miles they run, delays result 
in substantial losses that should be com- 
pensated for. The railroads, on the other 
hand, claim that the delays are unavoidable, 
and that since the men are paid for the 
total time consumed, from reporting time to 
release time, the men have no just ground 
for complaint. 


Under the dual system of payment, com- 
pensation is based principally upon mileage, 
and all time saved through increases in the 
speed of trains has been appropriated by the 
road crews. This has been the case since 
the introduction of compensation on a mile- 
age basis. The terminal delays could absorb 
a great deal of the leisure gained by the 
men through the increased speed of trains, 
with no additional compensation to these 
employees. For example, a freight service 
crew with a basic day of 100 miles or less, 
eight hours or less, makes a run of 100 miles 
in five hours. The crew earns a day’s pay 
for the 100-mile run and has, in effect, 
three hours’ leisure. Without terminal-delay 
rules, terminal delays up to three hours 
would add nothing to the crew’s compensa- 
tion. The terminal-delay rules provide for 
extra compensation in addition to mileage 
earnings for delays in excess of specified 
amounts. 

The costs of terminal delays are borne 
principally by the railroads. Whether this 
is an equitable division of the burden is a 
moot point, and one may well argue that 
the burden should be shared more equally. 
The question for study, however, is whether 
the rule as it currently exists is a make- 
work rule. 

Make-work rules refer to the utilization 
of manpower in terms of either man-hours 
or employees. Terminal-delay rules have no 
effect upon the number of workers em- 
ployed or the number of man-hours worked. 
Terminal delays, regardless of the existence 





® Report cited at footnote 10, pp. 26-27. 
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of rules, increase the number of man-hours 
on the job, while the existence of terminal- 
delay rules pertains to the compensation 
for the extra man-hours on the job which 
result from the terminal delays. 

A delay in a road service employee’s trip 
is analogous to a machine breakdown in a 
plant on a piecework system. A terminal- 
delay rule is analogous to “down time” in a 
plant on piecework; in such a plant, em- 
ployees receive hourly rates in addition to 
their earned piecework earnings when an 
unavoidable occurrence causes a lack of 
opportunity to earn under the piecework 
system. Terminal-delay rules permit road 
service employees to earn wages at an hourly 
rate when on duty but not making miles. 

Since the primary function of road serv- 
ice employees is to move trains, there is no 
question but that these rules result in pay- 
ments to road service employees without 
“production.” But when terminal delays 
occur, the employees are on duty at the 
orders of the railroad even though they may 
not be “producing” miles. These employees 
are ready to produce service, and these 
rules provide payment for their availability 
for service while on duty. Completely elimi- 
nating terminal-delay compensation, or chang- 
ing in any way the rate of such compensation, 
would have no effect upon the number of 
men on duty or the number of hours on 
duty. The rule is neutral with respect to 
employment. 

A make-work rule was defined as a rule 
which shifts the supply curve of labor to 
the left through a reduction in the average 
output per man-hour. Inasmuch as terminal- 
delay rules affect compensation only, such 
rules cannot be considered as falling within 
the definition of a make-work rule as used 
in this study. 


Not Make-Work, but Costly 


Four major constructive allowance pay- 
ments have been analyzed for their make- 
work effects. Each was found to have 
originated at least 35 years ago and each 
was found to be a relatively costly rule 
for the railroads with increasing costs over 
time. One may well argue that in terms 
of equity the rules are punitive and unrea- 
sonable but none in and of itself was found 
to be a make-work rule. 


Deadheading rules and rules pertaining to 
being held'away from home terminal pro- 
vide for payments to employees, not for 
“producing” miles, but for their availability 
for service at the location desired by the 


Constructive-Allowance Payments 








Collective bargaining is not an eco- 
nomic and social phenomenon, iso- 
lated and unrelated to the other 
problems of the world in which we 


live. Collective bargaining has a 
direct impact upon the total structure 
of our society and upon our ability 
as a free people to meet the broader 
challenges in the world. 

—Walter P. Reuther 





railroad. The practice of deadheading and 
of holding employees away from home ter- 
minals is for the convenience of the rail- 
roads and the rules require compensation 
to the employees for such conveniences to 
the railroads. 

Most terminal delays are unavoidable and 
are beyond the control of the employees and 
the railroads. The question is how to share 
the burden of these delays. The terminal- 
delay rules answer this question by placing 
the bulk of the costs of delays upon the 
railroads. Regardless of whether this is an 
equitable distribution of the costs of delays, 
it is clear that the rules deal with compensa- 
tion only and not with the utilization of 
manpower. 

Switching rules carry out one of the basic 
tenets of craft unionism, that is, the strict 
demarcation of functions between two crafts. 
The rules provide for the extra compensa- 
tion of road service employees when they 
perform functions of yard service employees. 
In view of the fact that the rules call for a 
full day’s pay at yard rates plus the mileage 
earnings, these rules can be exceedingly 
expensive to the railroads. Nevertheless, 
the rule, considered by itself, has no effect 
upon employment or manpower utilization. 


Considered in conjunction with the rail- 
roads’ seniority system, switching rules do 
have make-work effects. The National Rail- 
road Adjustment Board has interpreted the 
seniority rules as providing workers who 
normally perform specific work with per- 
manent property rights in that work. Thus, 
a railroad cannot easily eliminate an obso- 
lete switching terminal to have road crews 
do the occasional switching; for, in addi- 
tion to the road crew receiving compensation 
for the switching it actually performed, the 
yard crew could also claim compensation 
for that yard work. This may be con- 
sidered as having make-work effects. 

In view of the findings in this study with 
respect to four of the major constructive- 
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allowance rules, one may venture the hypoth- 
esis that littlhe make-work effects result 
from the various rules composing construc- 
tive allowances. One may also venture the 


conclusion that the costs of the constructive- 
allowance rules run high and in a number 
of cases appear unreasonable and inequitable. 


[The End] 





THE DEVELOPING LAW—Continued from page 278 





tempts to recognize the “uniqueness” of 
easily identifiable groups who perform “spe- 
cialized operations” as opposed to routine 
production. The Board has always had dif- 
ficulty determining which units qualify for 
severance, and then preventing legitimate 
groupings from including too many workers 
in the unit.” These two problems continue 
under the Potash decision and are generally 
decided in accordance with previously an- 
nounced policy.“ Occasionally, there are 
differences of opinion on both problems. 
Members Murdock and Rodgers dissented 
when a majority of the Board dismissed 
a petition of the Operating Engineers for 
a unit of licensed steam engineers.*: In a 
second case, Chairman Farmer dissented 
when “repairmen and instrument repairmen” 
were included in a boiler room unit.* 


Relying on American Potash, the CIO 
Utility Workers and the AFL Teamsters 
asked the Board to sever two departmental 
units from an existing over-all unit in an 
electrical utility.“ In establishing units for 
public utilities, the Board has always favored 
the larger unit. In fact, it has regarded the 
system-wide unit as the optimum.” Affirm- 
ing this policy, the Board dismissed the 
petition for severance and indicated that it 
would not disturb the existing over-all bar- 
gaining relationship. 


Legitimate departmental units are gener- 
ally granted to those unions that have tra- 
ditionally represented that unit. The Operating 
Engineers “ have been granted elections in 
powerhouse and boiler room units, and the 
Molders “ have been granted foundry units. 
Among the other unions granted units on 
this basis have been the Machinists,” the 
Teamsters," the Firemen and Oilers,” the 
Stage Hands™ and the CIO Lithographers.” 

Member Murdock’s dissent in the Potash 
decision criticized the departure made in 
that case from the doctrine announced in 
the Westinghouse case. In the Potash deci- 
sion, an electrician who worked in the 
powerhouse was included in the unit re- 
quested by the Operating Engineers despite 
the existence of a petition by the Electri- 
cians for their craft. Under the Westing- 
house doctrine, the “identity of interest 
among the craftsmen” would have required 
that the electricians be placed in the bar- 
gaining unit sought by the Electricians. 


Member Murdock dissented in subsequent 
cases when departmental units were severed 
despite the existence of craftsmen elsewhere 
in the plant who performed the same func- 
tion as the skilled workers in the depart- 
mental unit.” He argued that severing 
departmental units on that basis favored de- 
partmental severance over craft severance. 





*“ Article cited at footnote 18, p. 236. 

* Beaunit Mills, cited at footnote 6; Golden 
Belt Manufacturing Company, 108 NLRB, No. 
35 (1954); Southbridge Finishing Company, 
cited at footnote 7; H. W. Wilson, 108 NLRB, 
No. 64 (1954); Ludlow Typography, 108 NLRB, 
No. 209 41954); Minneapolis-Moline Company, 
cited at footnote 22; General Textile Mills, 109 
NLRB, No. 39 (1954); Sawyer Biscuit Company, 
cited at footnote 21: American Tobacco Com- 
pany, cited at footnote 35: Metco Plating Com- 
pany, 110° NLRB, No. 89 (1954); Rockwell 
Spring & Axle Company, 111 NLRB, No. 49 
(1955); Merck & Company, 111 NLRB, No. 160 
(1955). 

** Mountain States Telephone Company, 110 
NLRB, No. 176 (1954). 

* Formica Company, 109 
(1954). 

* Public Service Company of Indiana, 111 
NLRB, No. 105 (1955). 

** Potomac Electric Power Company, 107 
NLRB, No. 168 (1954): Southern Colorado 
Power Company, 104 NLRB 926 (1954). 

* Industrial Rayon, Inc., 107 NLRB, No. 304 
(1954); Consolidated Vultee Aircraft, 108 NLRB, 
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NLRB, No. 143 


No. 33 (1954); General Foods Corporation, 110 


NLRB, No. 31 (1954); General Electric Com- 
pany, 110 NLRB, No. 118 (1954); Park Drop 
Forge, 110 NLRB, No. 147 (1954): Baldwinville 
Products, 111 NLRB, No. 119 (1955). 

* Schaible Company, 108 NLRB, No. 4 (1954). 

® Deere & Company, 107 NLRB, No. 306 
(1954): St. Louis Car Company, 108 NLRB, No. 
204 (1954); Werner Company, 110 NLRB, No. 
166 (1954); Acme Steel Company, 110 NLRB, 
No. 148 (1954); Union Bag and Paper Corpora- 
tion, 110 NLRB, No. 243 (1954); Warner Elec- 
tric Brake Company, 111 NLRB, No. 41 (1955). 

5t Sherman White 4 Company, 109 NLRB, No. 
6 (1954). 

53 Natvar Corporation, 
(1954). 

583 Columbia Broadcasting System, 110 NLRB, 
No. 260 (1954). 

54 Diamond Printing Company, 109 NLRB, No. 
20 (1954) ; Continental Can Company, 110 NLRB, 
No. 161 (1954). 

5% A. P. Controls Corporation, 108 NLRB, No. 
92 (1954): Kinnear Manufacturing Company, 
109 NLRB, No. 140 (1954); Moe Light, Inc., 
cited at footnote 6. 
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Member Rodgers joined with Murdock in 
one case in protesting the exclusion of crafts- 
men elsewhere in the plant from the depart- 
mental unit.“ In a subsequent case, Member 
Rodgers indicated that the Board had taken 
cognizance of his previous dissent and had 
made a unit determination which was more 
“realistic.” Member Murdock dissented 
once again despite Member Rodgers’ ac- 
ceptance of the majority decision.” Mur- 
dock evidently eventually acquiesced in the 
majority decision. In two cases decided in 
early 1955, he failed to voice any opposition 
to the new policy.* 


Despite the blanket pronouncement in the 
Potash case that the National Tube’s doctrine 
of integration would not be extended, unions 
and managements have continued to argue 
that severance in their industry should not 
be permitted because of “integration.” ™ 
These pleas have been, of course, rejected, 
and elections are ordered if the unit is ap- 
propriate. The meaning of National Tube 
with respect to the establishment of craft 
units in newly built plants in the so-called 
“integrated” industries is not clear. An edi- 
torial in the AFL News-Reporter™ argued 
that the Board would have to permit the 
establishment of craft units in newly built 
plants under the Potash decision. In a case 


involving this precise issue, the Board re- 
jected the petition on the ground that the 


craft status of the group had not been 
demonstrated.” 


The American labor movement was origi- 
nally built on the concept of “exclusive 
jurisdiction.” The legitimacy of a union de- 
pended not upon the wishes of the workers 
in a given area, but upon a grant to a 
national union from the federation to or- 
ganize these workers. The Wagner Act, 
with its emphasis on majority rule, served 
to weaken the control exercised by the fed- 
eration over its affiliates. Any union which 
received the majority vote in an election 
was certified under the law as the bargain- 
ing agent. Jurisdictional boundaries were 
soon forgotten as national unions sought 
to increase their membership.” 


American trade unions are attempting to 
return in a modified form to the principle 
of exclusive jurisdiction. That approach 


calls for the recognition of the legitimacy 
of existing bargaining relationships regard- 
less of theoretical jurisdictional rights. The 
CIO Internal Disputes Machinery repre- 
sents the most successful arrangement. 
Under the agreement, raiding among CIO 
unions is forbidden. In addition, competi- 
tion among CIO unions for unorganized 
plants is also forbidden. The umpire has 
the authority to rule that one of the CIO 
unions must withdraw. The AFL-CIO 
agreement and the agreement within the 
AFL only forbid raiding. The proposed 
merger plans of the AFL-CIO call for the 
retention of these agreements, and study for 
the incorporation of all three agreements 
into “a combined no-raiding and organiza- 
tional and jurisdictional disputes agreement.” “ 


The NLRB has also returned to the 
principle of exclusive jurisdiction for craft 
employees. Obviously, the union which has 
“traditionally represented” a group of craft 
employees would generally be the union that 
had been given jurisdiction by the parent 
federation. The Potash decision coincides 
beautifully with the attempt of the labor 
movement to curtail raiding and organiza- 
tional disputes among its affiliates. For this 
reason, there has been very little protest 
over this increased area of control exercised 
by the NLRB, despite the fact that the 
organizational activity by specific interna- 
tionals has undoubtedly been curtailed. 

The Board’s policy since the Potash deci- 
sion seems to be to implement the objectives 
of that decision—to limit the groups that 
are severed but yet to maintain some craft 
independence. Despite differences among 
Board members, the cases are beginning to 
indicate with some precision what groups 
will be severed. It can, of course, be argued 
that these group delineations are basically 
arbitrary.“ Nevertheless, some delineations 
must be made, and both management and 
labor generally accept these decisions. This 
general acquiesence in Board rulings, coupled 
with the no-raiding agreement and the in- 
creased interest of industrial unions in the 
problems of their skilled members, suggest 
that the question of craft severance may 
become a relatively minor one sometime in 


the future. [The End] 





% Kinnear Manufacturing Company, cited at 
footnote 55. 

3 Moe Light, Inc., cited at footnote 6. 

8 Spaulding Fibre Company, cited at foot- 
note 32; American Bemberg, 111 NLRB, No. 
159 (1955). 

5° See, for example. Rayonier, Inc., 110 NLRB, 
No. 199 (1954): Southwestern Portland Cement, 
110 NLRB, No. 217 (1954). 
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* March 26, 1954, p. 8. 

®t Reynolds Metals Company, cited at footnote 
19. 

* Henry H. Albers, ‘‘Union Jurisdiction,’ 4 
Labor Law Journal 183 (March, 1953). 

®& New York Times, February 10, 1955. 

* Jesse Freiden, ‘‘Craft and Splinter Groups,”’ 
New York University Seventh Annual Confer- 
ence on Labor (New York: 1954), pp. 119-141. 
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Problems 





Minimum Wage Bills 
Get Senate Hearing 


Hearings on pending bills proposing 
amendments to the minimum wage pro- 
visions of the Fair Labor Standards Act 
began April 14 before the Subcommittee on 
Labor of the Senate Committee on “Labor 
and Public Welfare. Heading the list of wit- 


nesses was Secretary of Labor James P. 


Mitchell, who testified in support of Presi- 
dent Eisenhower’s plan to raise the mini- 
mum to 90 cents an hour and broaden 
coverage. The present minimum under the 
law is 75 cents an hour. 


The bill containing the President’s 90- 
cent-an-hour proposal (S. 57) was intro- 
duced by Senator Smith of New Jersey 
on January 6. It is silent on the subject 
of increased coverage. Secretary Mitchell, 
however, made it clear to the subcommittee 
that the extension of coverage is important. 


Organized labor is generally in favor of 
raising the minimum to $1.25 an hour. Bills 
which would raise it to that level have been 
introduced by Senators Lehman, Green, 
Kilgore, McNamara, Neely and Pastore (S. 
662) and Senator Murray (S. 770). Bills 
proposing a $l-an-hour “compromise” posi- 
tion have been introduced by Senator Potter 
(S. 18) and Senator Smith of Maine (S. 247). 


Thirty-odd House bills have proposed the 
$1.25 figure, three favor $1 and one would 
go as high as $1.35. Some of these bills 
deal with coverage and other matters as 
well as the increased minimum. 


The Administration’s position Secretary 
Mitchell’s statement follows, in part: 


“This Administration seeks a fair and 
realistic minimum wage. For the low-paid 
employees whose earnings rise when the 
minimum wage is increased, this would 
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mean an important step forward. In highly 
competitive industries it would help toward 
eliminating destructive competition based 
on unfair low-wage levels. .. . 


“IT think it is important to keep in mind 
that the statutory minimum wage is in- 
tended as a floor under wages, not as a 
prevailing wage, and not as a substitute 
for collective bargaining or employer- 
employee negotiations on the amount of pay 
that is appropriate for work performed. Ac- 
cordingly, we should move away from the 
concept of having the law provide progres- 
sively higher wage levels for fewer and 
fewer workers. Instead, there should be 
adopted a program of extending coverage 
to many groups of low paid workers who 
are now denied its protection. 


“President Eisenhower in his Economic 
Report in January of this year stated that 
it would be well for the Congress to con- 
sider the question of bringing substantial 
numbers of workers, now excluded from 
the protection of a minimum wage, under 
its coverage. He pointed out that to ease 
the process of adjustment, a gradual ap- 
proach to the problem will need to be 
developed. ... 


“T would like to explain the basis of. the 
Administration’s proposal for a 90 cent 
minimum wage for employees presently 
covered by the law. 


“In 1949, about 1.3 million of the covered 
workers had earnings of less than 75 cents 
an hour. Now, an equivalent number are 
being paid less than 90 cents. 


“The increase in the cost of living which 
has taken place since 1949 has made it 
necessary to review the adequacy of the 75 
cent minimum wage. 


“Since the Congress increased the mini- 
mum wage to 75 cents, the Department of 
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Labor’s BLS Consumer Price Index has 
risen 13 percent. A 13 percent increase in 
the 75 cent minimum wage rate would equal 
approximately 85 cents today. 


“An increase in the minimum rate to 90 
cents would adjust it to the increase in the 
cost of living and would permit some im- 
provement in the position of the persons 
protected by the Act. It is an increase 
which the industries affected can absorb. 


“A 90 cent minimum wage would result 
in increasing the wages of 1.3 million work- 
ers, or about 5 percent of the 24 million 
workers subject to the Act. About one 
million of these low paid workers are em- 
ployed in manufacturing industries. The 
remainder are scattered among the non- 
manufacturing industries generally subject 
to the Act, primarily in banking and insur- 
ance, wholesale trade, and the communica- 
tions industries, 


“Whether a particular minimum wage level 
would have adverse economic effects de- 
pends primarily on the magnitude of its 
economic impact on low-wage industries 
and areas. A 90-cent rate would require 
wage increases for about 500,000 production 
workers in manufacturing industries in the 
South, representing about one-fifth of all 
such workers. A $1.00 minimum wage 
would require wage increases for over 
700,000 workers, and a $1.25 rate would re- 
quire increases for nearly 1.3 million or 
one-half of all such workers in the South. 
These figures suggest the importance of 
setting a minimum wage within the ability 
of particular industries in low-wage regions 
to absorb the increase. 


“In this regard, some knowledge as to the 
probable effect of increasing the minimum 
wage can be obtained by studying the ef- 
fects of the 1949 increase to 75 cents. 
Generally, the 90-cent rate would have 
about as great an impact on low-wage in- 
dustries as did the 75-cent rate in 1949. Any 
increase which places on employers a re- 
quirement to absorb a wage cost greater 
than that required by 90 cents may seri- 
ously impair the ability of a competitive 
industry to adjust to the increase in cost. 
Che attention of the Subcommittee is di- 
rected to the information contained in a 
number of studies which I will submit to 
the Subcommittee. 


“The Department’s studies show that a 
satisfactory adjustment to the 75-cent re- 
quirement was made. The 75-cent rate 
esulted in substantial increases in the 


Wages ... Hours 


wages of low-paid workers but business 
was able to absorb the increases without 
undue effect on employment opportunities 
and business mortality. This experience 
provides assurance that a 90-cent rate with 
an impact of no greater magnitude would 
be adjusted to in an equally satisfactory 
manner... . 


“There are two areas of possible ex- 
panded coverage that I would like to talk 
further about because they seem to be areas 
to which you may wish to give your par- 
ticular and special consideration. In these 
areas a broadening of minimum wage cover- 
age under the Act would retain in principle 
the present definition of commerce under 
the Act because these areas will be im- 
mediately recognized as so much dependent 
upon interstate commerce as to be from 
anyone’s viewpoint a basic and integral part 
of commerce or the production of goods for 
commerce. The areas to which I refer are 
multi-State enterprises, which have grown 
vastly in past years, and other businesses 
which engage to a major extent in com- 
merce or in the production of goods for 
commerce. The close and direct relation- 
ship of these enterprises to the interstate 
activities with which the Act is concerned 
seems very clear. 


“In order to expand coverage to inter- 
state enterprises, it would be necessary to 
include specificaliy in the general coverage, 
any employee employed by a business, es- 
tablishment, or enterprise which is part of 
an interstate enterprise operating business 
establishments in different States. By ‘in- 
terstate enterprise’, I mean any enterprise 
in which business establishments under 
common ownership or financial control are 
operated in more than one State. If em- 
ployees of multi-State enterprises are to be 
given the protection of the minimum wage, 
it would also be necessary to remove outlets 
of interstate chains from the complete mini- 
mum wage exemption in the Act for retail 
and service establishments. This would give 
effective minimum wage coverage for the 
first time to an estimated 2.1 million em- 
ployees. Of these, about 1.7 million are 
employed in units of interstate chain store 
enterprises, and an estimated 196,000 of the 
others are in hotel, motion picture, and 
other interstate service chains. . 


“The other aréa the Subcommittee may 
wish to consider involves those enterprises 
that do most of their business in interstate 
commerce: but have some employees who 
are not subject to the Act. Although the 
number of employees in this area is not 
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substantial, equity and justice suggest the 
need for changing the law with respect 
to them. 


“This objective can only be obtained by 
including not merely employees engaged in 
commerce or the production of goods for 
commerce but also employees employed by 
a business establishment or enterprise which 
is engaged to a major extent in commerce 
or in the production of goods for commerce. 
‘Major extent’ could be specifically defined 
on the basis of whether the establishment’s 
interstate activities account for the greater 
part of its gross annual revenue or of its 
total annual expenditures or of such revenue 
and expenditures combined, as measured by 
dollar volume during the preceding fiscal 
year. 


“T believe the suggested changes such as 
these two are simple, modest and progres- 
sive in nature. I hope that they will be of 
assistance to the Subcommittee in its con- 
sideration of this important problem.” 


Organized labor’s position.—Leaders of 
and spokesmen for organized labor pre- 
sented their views to the subcommittee or 
to the public, asking for the $1.25 minimum 
and increased coverage. Excerpts from 
their statements follow: 


President George Meany of the AFL: 
“It is our contention that the law’s mini- 
mum wage standards must be raised, that 
its provisions should be extended to cover 
millions of workers now denied its pro- 
tection, that its hours standards should be 
reexamined, and that a number of other 
provisions need to be strengthened. 


“A number of considerations have led us 
to recommend a $1.25 minimum wage. 


“(1) America must set an example of 
what can be done in a free society to bring 
abundance for all to share. Increasing the 
minimum wage will provide an even sharper 
contrast than at present to life in the Soviet 
Union and its satellite states where Com- 
munist rulers have not been able to pro- 
vide more than a bare subsistence level of 
living to their oppressed workers. 


“(2) Vital moral and social principles are 
at stake. These are often overlooked be- 
cause they are not easily translated into dol- 
lars and cents. A man able and willing to 
work is entitled to the dignity of a living 
wage that a $1.25 minimum will help bring. 
The higher minimum will more than repay 
its cost by reducing the toll taken by disease, 
slums, and crime. 








Under a previous interpretation of 
... [the Fair Labor Standards Act], 
an employee digging a hole so that 
a sewer might be built in a residential 
street was not engaged in interstate 
commerce and therefore not entitled 
to the protection of the law; but the 
same employee when engaged in 
covering the hole was engaged in- 
repairing an instrumentality of inter- 
state commerce and therefore was 
protected. This incongruous ruling 
has been reversed. 

—James P. Mitchell 





“(3) The nation needs the economic boost 
which will be provided by a $1.25 minimum. 
And only a minimum standard of this order 
will meet the economic needs of the nation 
in an age of rapidly advancing productivity. 


“A $1.25 minimum wage makes sense 
economically. It would reflect current levels 
of national production and income. It would 
take into account the great growth of our 
economy since the Fair Labor Standards 
Act was first adopted in 1938 and revised 
in 1949. Our output has advanced at a 
pace which is the marvel of the world, a 
pace which was beyond our most ambitious 
dreams two decades ago. 


“This growth has proved America’s amazing 
capacity for expansion and for enrichment 
of living standards. We must not underrate 
this capacity. A minimum wage standard 
of $1.25 is well within our reach. Our 
country has the ability to achieve goals we 
set our minds and hearts to. . 


“It is difficult for many people to recog- 
nize or admit that higher wages do not 
automatically mean higher costs or prices. 
This is a fundamental fact of our economic 
system. The American experience is that 
higher wages stimulate increased productivity 
and efficiency. Competent management in 
this country consistently and successfully 
develops new methods and equipment to 
permit industry to function profitably with 
higher wage levels. 


“This is not just economic theory. Recent 
experience shows conclusively that higher 
wages need not mean higher prices or even 
lower profits. Consumer prices today are 
no higher than in the middle of 1952, but 
average hourly pay of factory workers has 
increased from $1.67 an hour to $1.85. At 
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the same time corporate profits have in- 
creased substantially. 


“The Fair Labor Standards Act now 
covers only employees ‘engaged in com- 
merce or in the production of goods for 
commerce’. Its coverage is thus far more 
restrictive than the Labor-Management Re- 
lations Act which extends to all activities 
‘affecting commerce’. We see no reason 
why the Fair Labor Standards Act should 
not cover the same groups of workers as 
the Labor-Management Relations Act and 
we therefore recommend that its coverage 
be extended to all ‘activities affecting com- 
merce’. We also propose that the defini- 
tion of ‘production’, which was restricted 
in the 1949 amendments, be restored to its 
original wording so that all workers en- 
gaged in any process or occupation neces- 
sary to production would be covered. 


“We therefore recommend that coverage 
be extended to chain retail and service 
enterprises having at least five branches and 
total annual sales of at least $500,000. It 
should also be extended to hotels with a 
minimum annual business of $500,000. 


“We recommend that all exemptions apply- 
ing to these industries [agricultural and 
seafood processing, forestry and logging] 
be removed so that all employees, including 
seasonal workers, are fully covered by the 
law. 

“We recommend that the present blanket 
exemption of agricultural employees be modi- 
fied so that workers employed by large-scale 
farm enterprises would be covered by the 
law. 

“The law presently exempts many outside 
salesmen, transportation, newspaper, tele- 
phone and telegraph employees. The bene- 
fits of wage and hour legislation should no 
longer be denied to these workers. We 
recommend the removal of the exemptions 
presently applying to these groups. 


“Let me say in conclusion that American 
labor is proud of the achievements that have 
made this nation the leader of the free 
world, proud of the contributions we have 
made toward our country’s greatness.” 


Soiomon Barkin, research director of the 
Textile Workers Union of America-CIO: 

“Adoption of a higher minimum wage 
would have the following effects on wage 
rates and payroll costs in covered employ- 
ment, based on April 1954 data: 

“$.90-M inimum—1,122,000 of the 22,195,000 
employees would receive increases averaging 
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9 cents per hour to bring them to the new 
minimum; these workers comprise 5.1 per- 
cent of all covered employees. The total 
annual cost of these increases would be 
$200 million, 0.3 percent of payrolls in 
covered employment. 


“$1.00-M inimum—1,825,000 employees would 
receive increases averaging 134%4¢ per hour; 
they comprise 8.3 percent of covered work- 
ers. The increase in payroll costs would be 
$500 million, or 0.6 percent of covered pay- 
rolls. 


“$1.10-M inimum—2,846,000 employees would 
receive increases averaging 17¢; they repre- 
sent 12.9 percent of covered workers. The 
increase in payrolls would amount to $960 
million, or 1.2 percent. 


“$7 25-Minimum—4,436,000 workers would 
receive increases averaging 23¢; they com- 
prise 20 percent of covered workers. The 
increase in total payrolls would be $2 billion, 
or 2.6 percent. 

“The above estimates are based on data 
compiled by the United States Department 
of Labor. They tend to overstate the impact 
of higher minimum wages 


“If the proportions of workers earning 
below the, various levels proposed as the 
new minimum wage were adjusted to re- 
move the overstatement implicit in the BLS 
data due merely to inclusion of non-covered 
employees, the adoption of the specified 
minimum rates would have the following 
effects: 

“$90-Minimum—The number of covered 
employees who would receive increases to 
bring them to the new minimum would be 
1,029,000 instead of 1,122,000; these workers 
comprise 4.6 percent of all covered em- 
ployees, rather than 5.1 percent (as com- 
puted before adjustment of the BLS data 
for inclusion of non-covered employees). 
The total annual cost of these increases 
would be $180 million, or 0.2 percent of 
covered payrolls. 


“$1.00-Minimum—1,612,000 employees would 
receive increases (instead of 1,825,000); they 
comprise 7.3 percent of the total (not 8.3 
percent). The increase in payroll costs 
would be $430 million, or 0.6 percent. 


“$1.10-Minimum—2,567,000 employees would 
receive increases (instead of 2,846,000); they 
comprise 11.6 percent of the total (not 12.9 
percent). The increase in payroll costs 
would be $870 million, or 1.1 percent. 


“$1.25-Minimum—4,099,000 employees would 
receive increases (instead of 4,436,000) ; they 
comprise 18.5 percent of the total (not 20 
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percent). The increase in payroll costs 
would be $1,890,000 or 2.4 percent. 


“The estimate of the Department of Labor 
that 1.3 million workers would receive wage 
increases as a direct result of a 90-cent 
minimum wage is an overstatement since 
it is based on the application of the wage 
distribution reported in April 1954 to the 
covered employment estimated as of Sep- 
tember 1953. Inasmuch as total non-agri- 
cultural employment declined from 50.2 
million in September 1953 to 48.1 million 
in April 1954 it is improper to use the 
September 1953 covered employment figure 
as a basis for estimating the effect of a 
minimum wage increase as of April 1954.” 


James B. Carey, secretary-treasurer of 
the CIO and president of the International 
Union of Electrical, Radio and Machine 
Workers, said the proposed $1.25 minimum 
wage rate is “if anything, too conservative.” 
He added that the Congress “has been sorely 
remiss in its duty by not keeping the Act’s 
provisions in line with the increased cost 
of living, higher wage scales and the greater 
productive capacity of America’s workers.” 


Jacob S. Potofsky of the CIO Amalgamated 
Clothing Workers told the subcommittee 
that a raise in the minimum wage to $1.25 
an hour would “not only help the needy 
families but would also protect those 
fair minded employers who are now paying 
decent wages from the unfair competition 
of the sweatshop producers.” 


Joseph A. Beirne, president of the CIO 
Communications Workers of America called 
for the $1.25 minimum and for elimination 
of the present exemption in the FLSA for 
telephone switchboard operators working in 
exchanges of 750 or fewer telephones. Most 
of his testimony before the subcommittee 
was devoted to the latter point. 


Max Greenberg of the CIO Retail, Whole- 
sale and Department Store Union took issue 
with Secretary Mitchell’s recommendation 
for extended coverage. 


Anthony Valente, president of the AFL 
United Textile Workers of America, told 
the committee that the minimum should be 
$1.25, that the act should provide a 35-hour 
workweek and that coverage should be 
extended. 


High Court Accepts Wage Cases 


The United States Supreme Court has 
agreed to resolve an apparent split between 
circuit courts on interpretation of the pre- 
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liminary-postliminary activities provision of 
the Portal Act—that is, whether certain 
such activities are compensable under the 
Fair Labor Standards Act. 


In Steiner d. b. a. Cumberland Battery 
Manufacturing Company v. Mitchell, 26 Lasor 
Cases § 68,617, 215 F. (2d) 171 (1954), the 
Sixth Circuit held that changing clothes 
and showering before and after work were 
a part of the employees’ principal activities 
and not preliminary nor postliminary within 
the meaning of the Portal Act, and that 
time thus spent was compensable as required 


by the FLSA. 


In Mitchell v. King Packing Company, 26 
Lapor CAsEs { 68,787, 216 F. (2d) 618 (1954), 
the Ninth Circuit held that knife-sharpen- 
ing by packinghouse workers on time out- 
side their regular shifts was not a principal 
activity, but preliminary or postliminary so 
as to fall within the Portal Act exemption. 


The unsuccessful parties asked the Supreme 
Court to clear up the scope of the Portal 
Act provision, and the Court granted cer- 
tiorari in both cases on April 25. 


Alaska Enacts $1.25 Minimum 


Alaska has adopted a new minimum wage- 
maximum hour law containing a $1.25 an 
hour pay floor and a 40-hour wage ceiling. 
The minimum wage applies to all workers, 
male and female, with certain exceptions. 
The principal exceptions are for part-time 
employees and aged or disabled persons. 
The Commissioner of Labor may set mini- 
mum rates for excepted employees. No 
employees, except those acting in a super- 
visory capacity, may be worked more than 
eight hours a day or 40 hours a week without 
the payment of one and one-half times the 
regular rate for the excess. The law adopts 
the exemptions contained in the federal Fair 
Labor Standards Act. It is applicable to 
employers of four or more persons, except 
that in small mining operations it applies to 
employers of more than 12 persons, (Senate 
Bill 84, Laws of 1955, approved March 28, 
1955, effective June 27, 1955.) 


Too Late 


An employee lost his suit for overtime pay 
allegedly due him under the Fair Labor Stand- 
ards Act because he neglected to file suit 
within the two-year period prescribed in the 
Portal Act.—Martin v. Cumming Hatchery, 
Inc., 27 Lasor Cases {69,108 (DC Ga., 1955). 
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REACHES of contract which give 

rise to a cause of action to an indi- 
vidual employee against his employer can- 
not be litigated under Section 301 of the 
Taft-Hartley Act. The United States Su- 
preme Court laid down that principle on 
March 28 in Association of Westinghouse 
Salaried Employees v. Westinghouse Electric 
Corporation, 27 Lasor CAsEs { 69,063. The 
decision is important, has far-reaching im- 
plications and is unusual in that the Court 
was so divided on its interpretation of Sec- 
tion 301 that only three Justices agreed with 
the law of the case. 


The collective bargaining agreement in- 
volved in the case provided that the salaried 
employees covered by it would receive their 
full salary during the period in question 
(April, 1951) regardless of whether they 
missed a day’s work, unless the absence 
was due to “furlough” or “leave of absence.” 
About 4,000 employees were absent for 
another reason on April 3, and a deduction 
was made from their pay. The union sued 
under Section 301 in a federal district court. 
The pleadings did not name the employees, 
and they were not made parties to the suit. 


Section 301 provides, in part: “(a) Suits 
for violation of contracts between an em- 
ployer and a labor organization representing 
employees in an industry affecting com- 
merce as defined in this Act, or between 
any such labor organizations, may be brought 
in any district court of the United States 
having jurisdiction of the parties, without 
respect to the amount in controversy or with- 
out regard to the citizenship of the parties,” 


Lower-court interpretations of the statute 
have varied widely. At one extreme, the 
section could be said to be strictly procedural, 
conferring no substantive rights. At the 
other extreme, it could be said to confer 
plenary substantive power on the federal 
courts to decide breach-of-contract actions. 
(See 6 Lasor Law Journat 258-259 (April, 


Labor Relations 






1955) for a case in which it was held that 
power to decree specific performance of arbi- 
tration agreements is conferred by the section.) 


The district court which tried the Westing- 
house case decided in favor of the employer 
on the ground that the contract did not 
require payment of wages for voluntary 
absences (22 Lapor Cases { 67,175, 107 F. 
Supp. 692 (1952)). On appeal, the United 
States Court of Appeais for the Third Cir- 
cuit agreed with the result but not the 
reasoning. The dismissal on the merits was 
vacated, and dismissal for lack of jurisdiction 
was ordered (24 Lasor CAseEs { 68,108, 210 
F. (2d) 623 (CA-3, 1954)). The court said 
that the duty of the employer to pay wages 
arose out of the individual contracts of hire, 
not the collective bargaining agreement with 
the union. The breach, if there was one, 
was not a violation of the union agreement 
and, therefore, Section 301 was not involved. 


The United States Supreme Court affirmed 
the result, but the prevailing opinion dis- 
agreed with the construction of the statute. 
Justice Frankfurter, on behalf of Justices 
Burton, Minton and himself, wrote a lengthy, 
complex opinion in which it was held that fed- ' 
eral courts had no jurisdiction to try the suit. 


Section 301 is procedural only, Justice 
Frankfurter ruled; it confers no substantive 
rights. The law to be applied in cases 
properly brought under the section is state 
law. “The aim [of the section],” he said, 
“was to open the federal courts to suits on 
agreements solely because they were be- 
tween labor organizations and employers 
without providing federal law for such suits.” 
He added that the section: 


“. . vests rights and liabilities, which 
under state law are distributed among the 
union members, in a legal entity recognized 
by federal law for purposes of actions on 
collective bargaining agreements in the fed- 
eral courts; in such actions, the validity of 
the agreement may be challenged on federal 
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grounds—that the labor organization nego- 
tiating it was not the representative of the 
employees, or that subsequent changes in 
the representative status of the union have 
affected the continued validity of the agree- 
ment. 


“Whether or not the applicable sub- 
stantive law—in our view state law—would 
recognize a right in the union, Congress 
did not intend to burden the federal courts 
with suits of this type.” 


If the suit were allowed, he said, doubt 


would be cast on the constitutionality of- 


Section 301, and the federal courts would be 
flooded with litigation. Congress intended 
no such result. 


Justice Reed, in a concurring opinion, 
sharply disagreed with Justice Frankfurter’s 
reasoning. He said: 


“The reason, I think, that this union can- 
not recover from the employer in this suit 
under § 301 is that the claim for wages 
for the employees arises from separate hiring 
contracts between the employer and each 
employee. 
to do work for the employer or even to 
furnish workers, The duty, if any there 
be, to pay wages to an employee arises 
from the individual contract between the 
employer and employee, not from the col- 
lective bargaining agreement. Therefore there 
is set out no violation of a contract between 
an employer and a labor organization as is 
required to confer jurisdiction under § 301. 
The facts show an alleged violation of a 
contract between an employer and an em- 
ployee—a_ situation that is not covered 
by the statute. 


“The interpretation contained in the pre- 
ceding paragraph conforms to the words of 
the section and avoids suggesting consti- 
tutional limitations that would cripple the 
creation of a national system for the enforce- 
ment of statutes concerning labor relations.” 


Chief Justice Warren also wrote a con- 
curring opinion, for Justice Clark and him- 
self. He said: “The only question we see 
here is one of statutory interpretation. For 
us the language of § 301 is not sufficiently 
explicit nor its legislative history sufficiently 
clear to indicate that Congress intended to 
authorize a union to enforce in a federal 
court the uniquely personal right of an em- 
ployee for whom it had bargained to receive 
compensation for services rendered his em- 
ployer. Thus viewed, it becomes- unnecessary 
for us either to make labor policy or to 
raise constitutional issues.” 
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The union does not undertake | 





dissented, 
He said: 


Justice Douglas 
Black and himself. 


for Justice 


“My dissent is from the refusal of the 
majority to allow the union standing to 
bring this suit. 


“We make mountains out of molehills in 
not allowing the union to be the suing as 
well as the bargaining agency for its mem- 
bers as respects matters involving the con- 
struction and enforcement of the collective 
bargaining agreement. Individual contracts 
of employment result from each collective 
bargaining agreement. But those contracts 
are the resultant of the collective bargaining 
system, a system that continues to function 
and operate after the contracts are made. 


“In short, the union represents the in- 
terest of the community of employees in 
the collective bargaining agreement. The 
wide range of its interests are envisaged by 
the Act, which gives the collective bar- 
gaining agency exclusive authority to bargain 
‘in respect to rates of pay, wages, hours of 
employment, or other conditions of employ- 
ment’, The range of its authority is the 
range of its interests. What the union 
obtains in the collective agreement it should 
be entitled to enforce or defend in the 
forums which have been provided. When 
we disallow it that standing, we fail to 
keep the law abreast of the industrial de- 
velopments of this age.” 


The future.—Justice Frankfurter’s opinion 
is the law of the Westinghouse case, but 
there is doubt as to whether his interpre- 
tation of Section 301 will prevail in future 
cases. Justice Harlan joined the Court too 
late to take part in the consideration of the 
case. His vote could change the result should 
a similar case come before the Court. The 
Court split three-one-two-two. Even if Justice 
Harlan adopted Justice Frankfurter’s view, 
it would be held by a minority. If he adopted 
the view of either of the groups of two 
Justices, making it three, it would be equal 
in strength to Justice Frankfurter’s, making 
the result, as well as the reasoning, of such 
a case difficult to follow as precedent. 


Federal-State Jurisdiction 


Three cases involving important issues 
in the area of federal-state jurisdictional 
conflict were recently decided by the United 
States Supreme Court. 


In one case—Amalgamated Clothing Work- 
ers v. Richman Brothers, 27 Lapor CASES 
J 69,080—it was ruled that federal district 


courts do not have power to enjoin invasion 
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of the exclusive jurisdiction of the National 
Labor Relations Board by state courts, 


The employer elected to by-pass the Na- 
tional Labor Relations Board in attempting 
to halt picketing of its retail outlets, The 
picketing was peaceful and was presumably 
intended to compel workers at the em- 
ployer’s factory to join the union. The 
employer asked an Ohio court for an in- 
junction against the picketing. The union 
tried to remove the case to a federal dis- 
trict court, but it was remanded on the 
ground that if, as alleged by the union, 
the conduct complained of was a violation 
of the Taft-Hartley Act, the exclusive juris- 
diction was in the NLRB, and the federal 
court was powerless to act. 


The union next sought from the federal 
court an injunction to force the employer 
to abandon his state court action. The in- 
junction was denied on the ground that the 
court was without jurisdiction to grant 
relief. The Court of Appeals for the Sixth 
Circuit unanimously affirmed (25 LAsBor 
Cases § 68,267, 211 F. (2d) 449 (1954) ). 


The state court granted the employer the 
asked-for injunction against the picketing. 


The Supreme Court agreed to decide 
whether, assuming that the state court had 
improperly invaded the exclusive jurisdic- 
tion of the NLRB, a federal court had 
power to enjoin the state court proceedings. 
In declaring the courts without power to 
issue such a stay on the petition of a 
private party, the majority relied on the 
Federal Judicial Code. Under the code, 
a federal court “may not grant an injunc- 
tion to stay proceedings in a State court 
except as expressly authorized by Act of 
Congress, or where necessary in aid of its 
jurisdiction, or to protect or effectuate its 
judgments”—a provision which was inter- 
preted as laying down, a clear-cut general 
prohibition of federal interference with state 
court actions and as permitting such fed- 
eral interference only if one of the specifically 
defined exceptions applies. Since the NLRA 
confines the jurisdiction of federal district 
courts to grant injunctions under the act 
to cases in which unfair labor practice pro- 
ceedings are pending before the Board and 
the injunctive relief is sought by the Board, 
pending Board adjudication of the charges, 
none of the exceptions in the code applied. 
Accordingly, the federal court lacked power 
to enjoin the employer from pursuing his 
action in the state court, and the union had 
no choice but to exhaust the appellate pro- 
cedure of the state and then seek relief in 
the United States Supreme Court. 
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The union protested that the appellate 
procedure would be time consuming and 
that no review was possible at the time 
because the state court had as yet issued 
only an unappealable interlocutory order. 
The Court said that this was immaterial. 


Chief Justice Warren wrote a dissenting 
opinion in which Justices Black and Douglas 
joined. Justice Douglas also wrote a dis- 
sent, with which the Chief Justice and 
Justice Black agreed. 

The time-consuming argument appealed 
to Justice Douglas. He said: 


“It may take substantial time in the trial 
court to prepare a record to support a 
permanent injunction. Once one is granted, 
the long, drawn-out appeal through the 
state hierarchy and on to this Court com- 
mences. Yet by the time this Court decided 
that from the very beginning the state court 
had no jurisdiction, as it must under the 
principle of Garner v. Teamsters Union, 346 
U. S. 485 [24 Lapor Cases { 68,020 (1953) ], 
a year or more has passed; and time alone 
has probably defeated the claim, 


“That course undermines the federal regu- 
lation; it emasculates the federal remedy; 
it allows one party to a labor management 
controversy to circumvent the law which 
Congress enacted to resolve these disputes. 


“The federal regulatory scheme cries out 
for protection against these tactics of evasion. 
No one is in a position to seek the protec- 
tion of the federal court, except the federal 
Board or a party to the dispute who is 
aggrieved. Either should be allowed stand- 
ing . . . to invoke the jurisdiction of the 
federal court.” 


The Chief Justice added that “for the 
reason pointed out by Mr. Justice Douglas 
in his dissenting opinion, such a literal in- 
terpretation seriously frustrates a compre- 
hensive regulatory scheme established by 
Congress for the resolution of the kind of 
labor dispute involved here. The Board, 
although clearly having exclusive jurisdic- 
tion of the subject matter, cannot adjudicate 
the dispute as long as the employer does 
not file an unfair labor practice charge; and 
the employer has no incentive to do so as long 
as the state court injunction is outstanding.” 


In the Garner case, the Court made it clear 
that Congress had pre-empted the field of 
federal labor relations when it passed the 
National Labor Relations Act and that state 
courts had no jurisdiction to enjoin union 
acts which were violative of the act. The 
jurisdiction of the NLRB in such cases 
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| would suggest to you that the prob- 
lems of free speech between em- 
ployers and unions are no different 
in kind from the problems which are 
constantly arising over this Constitu- 
tional freedom between various other 
groups whose interests come into 
conflict in a democratic society. It 
was entirely predictable that unions 
and employers would each vigorously 
assert the right to free expression 
while at the same time attempting, al- 
though not necessarily from evil de- 
sign, to restrict the exercise of this 
right on the part of the other. The 
obligation of Government . . . is to 
safeguard to both the fullest Con- 
stitutional right to express their hon- 
est opinions and publicize the facts 
of their dispute. —Guy Farmer 





was exclusive, it said. That case involved 
an injunction against violation of a state 
labor relations law which was roughly 
parallel to the federal act. 


The relief from the state court injunction 
which the Supreme Court granted was on 
direct appeal from the highest court in the 
state (by the employer, since the state 
court of last resort has vacated the injunc- 
tion). The trouble with the union’s posi- 
tion in Richman was that it tried a collateral 
attack on the injunction in a lower federal 
‘court, rather than a direct appeal through the 
state court system. 

Extension of Garner.—In the other two 
cases, the Supreme Court took the Garner 
rule a step farther and granted relief to 
unions from state court invasion of the 
NLRB’s exclusive jurisdiction to deal with 
unfair labor practices. 

Weber v. Anheuser Busch, 27 Laspor CASES 
{ 69,064, involved a situation where the 
employer first sought relief from the NLRB 
and was denied it. In the meantime, while 
the NLRB was considering the case but 
before it had acted, the employer asked 
a state court for an injunction and got it. 
In the state court, it was successfully alleged 
that the union was engaged in an illegal 
conspiracy in restraint of trade in violation 
of the state’s common law and conspiracy 
statutes. An appeal by the union to the 
state supreme court failed. The court evaded 
the rule in Garner by holding that the in- 
junction was lawful because it forbade 
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violation of a state law other than a labor 
relations law. 


The United States Supreme Court re- 
versed. It said: 


“We do not think this distinction is 
decisive. In Garner the emphasis was not 
on two conflicting labor statutes but rather 
on two similar remedies, one state and one 
federal, brought to bear on precisely the 
same conduct. 


“Moreover, we must not forget that this 
case is not clearly one of ‘unfair labor 
practices’. Certainly if the conduct is eventu- 
ally found by the National Labor Relations 
Board to be protected by the Taft-Hartley 
Act, the State cannot be heard to say that 
it is enjoining that conduct for reasons other 
than those having to do with labor relations.” 


The other case—General Drivers v. American 
Tobacco Company, 27 Lasor Cases { 69,082— 
involved a Kentucky court’s injunction of 


union conduct because it violated a state . 


law requiring common carriers and their 
employees to furnish services to the public 
without discrimination. 


In reversing the state court decision— 
citing Anheuser-Busch—the Supreme Court 
ruled, per curiam, that the state law did not 
furnish a basis for. an injunction which 
ordered an employee of a carrier to cross 
a picket line set up by a striking union 
at an interstate plant. 


State court interpretation.—The Supreme 
Court’s delineation of the periphery of 
the area pre-empted by the NLRA is not 
yet complete, according to a recent deci- 
sion of the Wisconsin Supreme Court. It 
held that a state court has power to en- 
join picketing of an interstate employer 
which violates state law, if it is not forbidden 
nor made a protected concerted activity by 
the NLRA—Milwaukee Boston Store Com- 
pany wv. American Federation of Hosiery 
Workers, 27 Lapor Cases { 69,114. 


The case involved product picketing by a 
union at a department store. The union 
was engaged in a strike against a manu- 
facturer, and the store was a neutral party. 
The picketing was found not to violate the 
Taft-Hartley Act because it was directed 
solely at the secondary employer, not his 
employees. Its purpose was to persuade 
the store’s customers not to buy the manu- 
facturer’s products. 


The store obtained an injunction, and the 
union appealed it to the state supreme 
court. In.affirming the injunction, the court 
noted that the store was subject to the 
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jurisdiction of the NLRB, but found also that 
the picketing was neither an unfair labor 
practice nor a protected concerted activity 
under the NLRA. It took both the Garner 
and the Anheuser-Busch cases into considera- 
tion before coming to a decision. The United 
States Supreme Court had not made itself 
clear, the court indicated: 


“Until such time as the United States 
Supreme Court has ruled to the contrary, 
we believe it to be our duty to hold that 
there has been no pre-emption by Congress 
over the type of secondary picketing of 
neutrals herein enjoined by the trial court 
in carrying out the policy of this state as 
expressed in its statutes prohibiting the 
same. We hope the United States Supreme 
Court will pass directly on this important 
question in the not too distant future.” 


Lockouts Legal 


In a case where a single union represents 
employees of all members of an employers’ 
association, a strike against one employer 
carries with it an implicit threat of a strike 
against the others, one at a time, until 
union demands are met, and a lockout of 
union employes by the nonstruck employers 
is lawful to prevent such “whipsawing.” 
The United States Court of Appeals for 
the Eighth Circuit reached this conclusion 
in two recent cases. Enforcement of Na- 
tional Labor Relations Board orders label- 
ling the lockouts as unfair labor practices 
was denied in both. 


The Ninth Circuit (in Leonard d.b.a, Davis 
Furniture Company v. NLRB, 23 Lazor Cases 
7 67,689, 205 F. (2d) 355 (1953)) and the 
Seventh Circuit (in Morand Brothers Bever- 
age Company v. NLRB, 20 Lasor Cases 
{ 66,453, 190 F. (2d) 576 (1951)) had pre- 
viously decided that lockouts under such 
circumstances were permissible under the 
National Labor Relations Act. The “new” 
NLRB, reversing its predecessors, expressed 
substantial agreement with them in Buffalo 
Linen Supply Company, 109 NLRB, No. 
69 (1954). Both the new cases, however, 
were decided by the Board prior to its 
change of doctrine on the issue. 


In NLRB v. Continental Baking Company, 
27 Lapor Cases { 69,107, negotiations be- 
tween a union and an association of bakeries 
for a new association-wide contract broke 
down, The union representing the produc- 
tion employees of the bakeries called a 
strike against one of the employers. The 
rest of the companies locked out their 
roduction employees. The NLRB ruled 
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that the lockout was unlawful because the 
employers not struck had no reasonable basis 
for fearing a strike against themselves. 


The Eighth Circuit disagreed. The court 
decided that the evidence showed there had 
been an inherent threat to extend the strike 
to any or all of the association members. 
The lockout was held to have been a lawful 
defensive measure against the threatened 
strike or strikes. 


Two interesting side issues arose in the 
case. The lockout of the production workers 
made it necessary for the employers also 
to lay off their delivery drivers. It was 
contended that they were unlawfully locked 
out. The court said they were not, since 
the association was not involved in any 
labor dispute with their union. The other 
side issue involved the question of whether 
the Board was not going against its own 
Buffalo Linen doctrine in pressing for enforce- 
ment of an order issued under its pre-Buffalo 
Linen holdings that lockouts to combat 
threatened “whipsaw” strikes were illegal. 
The court said that the law to be applied 
on review of an NLRB order was the law 
in effect at the time of the review and not 
a different law or interpretation which may 
have been in effect at the time the order 
was issued. 


In the other case, NLRB v. Spalding 
Avery Lumber Company, 27 Lasor CASES 
69,106, the Board tried unsuccessfully to 
distinguish the Buffalo Linen, Morand and 
Davis Furniture cases. The association of 
lumber and fuel dealers involved had in- 
formed the union by letter that each em- 
ployer-member would bargain individually 
with the union. Later the union struck two 
employer-members, and the nonstruck em- 
ployers locked out their employees. The 
Board contended that the association had 
waived its right to association-wide bar- 
gaining in the letter and called the lockout 
an unfair labor practice. 


The Eighth Circuit disagreed. The letter 
was not an offer under contract law, the 
court said, but a mere preliminary state- 
ment made to establish a basis for negoti- 
ation, Since there was reaspnable ground 
for a belief that the union would “whipsaw” 
the nonstruck employers in turn, the lock- 
out was justified. 


(For background information on this issue 
see 4 Laspor Law JourNAL 489-492 (July, 
1953); 4 Lazpor Law Journat 568-569 
(August, 1953); and 5 Lasor LAw JouURNAL 
151 (February, 1954); and 5 Lazsor Law 
JournaL 640-641 (September, 1954).) 
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CURRENT LITERATURE 


in the Labor Field 





Automation 


A subject which is at preserit quite popu- 
lar and is becoming controversial—industrial 
automatization—is discussed in three inter- 
esting articles in the March, 1955 issue of 
Challenge. Mr. Howe’s article explains the 
term and methodology of automatization, 
a jaw-breaking term which has been short- 
ened ‘to automation. Mr. Bibian’s article 
explains automation’s social] consequences, 
pointing out that labor-saving devices, as 
always, will create jobs and purchasing 
power. The third is an editorial which right- 
fully and skillfully exposes the fallacies in 
some alarmists’ thinking on the subject of 
automation. Challenge is a publication of 
the Institute of Economic Affairs, New 
York University. 

The Council for Technological Advance- 
ment has just published the first two of a 
series on technclogy and employment. 


Five facts essential to an understanding 
of automation were listed by the council, 
which is affiliated with Machinery and 
Allied Products Institute, an organization 
of capital goods manufacturers, established 


in 1933: 


(1) New inventions have always been 
feared by some, ever since Belgian workers 
threw their wooden shoes into textile ma- 
chinery and the term “sabotage” was coined. 


(2) Man’s wants increase even faster than 
mechanization‘ and there is always a grow- 
ing amount of useful work to be done, 
regardless of the amount done by machines. 


(3) Census figures show that throughout 
American history job opportunities have 
more than kept pace with population increase. 


(4) Job opportunities have grown fastest 
in industries like automobile manufacturing, 
where technological advancement was greatest. 
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(5) More output per worker is the “secret” 
of higher living standards, and the machine 
is the worker’s best aid to greater productivity. 


World Labor 


American Labor and the International Labor 
Movement 1940 to 1953. John P. Wind- 
muller. Institute of International Indus- 
trial and Labor Relations, Cornell Univer- 
sity, Ithaca, New York. 1954. 243 pages. $3. 


An extracurricular activity of American 
trade unions is their participation in inter- 
national affairs. Today they manifest more 
interest in international affairs than at any 
previous time in their history. “The evi- 
dence will be found in labor’s words and 
deeds. An AFL or CIO convention 
would be unthinkable now without devoting 
the better part of a day or more to reports 
from labor’s own envoys abroad, to addresses 
by fraternal delegates from other countries, 
and to policy statements of Secretaries of 
State or their deputies.” 


Topically, this book focuses on American 
labor’s relations with the international labor 
movement. No attempt has been made to 
examine labor’s influence upon American 
foreign policy, for the book is concerned 
with policy and activities wholly within 
labor’s own control. Chronologically, this 
study (the book grew out of a doctoral 
dissertation prepared at Cornell University 
in 1950-1951) concentrates on the period 
which began with the outbreak of World 
War II and ended with the Third Congress 
of the International Confederation of Free 
Trade Unions in Stockholm, in 1953. 


In brief, it covers the establishment of 
the World Federation of Trade Unions, of 
which the CIO became an active partner. 
It discusses a split between those unions 
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affiliated with the Soviet orbit and those 
affiliated with the “free” orbit, which brought 
about the establishment of the International 
Confederation of Free Trade Unions, largely 
sponsored jointly by AFL and CIO. This, 
at a later date, was boycotted by AFL. 


A final factor determining American labor’s 
relations with the international labor move- 
ment is American labor’s conception of the 
goals of international trade union action 
and the most efficacious ways to reach these 
goals. Goals have changed with circum- 
stances; they have not always been identical 
as between AFL and CIO, and they have 
not always coincided with the conceptions 
of other trade union movements. 


The first goal rests on the conviction that 
there are two forces in the world today 
vying for power and supremacy: One repre- 
sents democracy; the other, totalitarianism. 
One means freedom; the other, slavery. 
One permits and fosters free trade unionism; 
the other uses and destroys it. One is a 
peaceful force; the other, an aggressor. 
One is good; the other, evil. From this 
conviction stems the primary task of the 
ICFTU: strengthening the forces of political 
democracy and defending them against all 
forms of totalitarianism throughout the 
world. The chief enemy is Communism as 
a powerful imperialist movement and as a 
revolutionary ideology, but totalitarianisms 
of the right are equally to be condemned. 
To guard against future Communist suc- 
cesses and to insure the ultimate triumph 
of democracy, the ICFTU must become 
aggressively involved in the struggle in 
those areas where the threat is greatest and 
the outcome most in balance, the author 
contends. France, Italy and countries in 
Asia, Africa and Latin America are focal 
points of attack. 


Labor Legislation 


The Development of Labor Legislation and 
Its Effect upon the Welfare of the American 


Workman. Edwin E. Witte. Lecture Series 
No. 11. Institute of Labor and Industrial 
Relations, University of Illinois, 704 South 
Sixth Street, Champaign, Illinois. 24 pages. 
10¢. 

Professor Witte points out that legislation 
is of importance to workers and likely to 
continue to be important. “It is clear that 
the American unions need to continue to 
interest themselves in the restrictive labor 
relations legislation we now have on the 
statute books and to fight all efforts to make 


Books . . Articles 


it worse. Through restrictive legislation 
the efforts of workers to improve conditions 
of employment through economic action can 
be all but nullified. Unless labor has free- 
dom to combine and to use its economic 
power, if necessary, it cannot make headway 
in the economic sphere.” 





ARTICLES 





The States and Taft-Hartley . The 
commerce clause of the Constitution gives 
Congress the power to regulate labor re- 
lations in industries affecting commerce 
among the several states. The author of 
this article is concerned with the question 
of whether or not, in each case, the action 
of Congress precludes state regulation. 


States may not decide questions of em- 
ployee representation in industries over 
which the NLRB customarily exercises 
jurisdiction, nor may they give preventive 
remedies (for example, an injunction) for 
employer or union conduct which consti- 
tutes a federal unfair labor practice. An- 
other issue arises when a state court issues 
an injunction against conduct which ap- 
pears to violate the NLRA, and the NLRB 
or the enjoined party seeks a federal decree 
staying enforcement of the injunction. 


The author is an associate professor of 
law at the University of Washington.— 
Wollett, “Taft-Hartley and State Power 
to Regulate Labor Relations,” Washington 
Law Review, February, 1955. 


Social Security Contribution Principle . . . 
There are three elements of the contribu- 
tory principle in old-age insurance that 
must be preserved if the system is to en- 
dure. This article discusses those elements, 
and raises the question of whether we can 
wisely and fairly go further than we already 
have in reducing the present reserve. The 
size of the reserve has been held down by 
the use of a gradually increasing tax rate 
until 1975, by the liberal eligibility for bene- 
fits in the early years of the system and 
by the payment of full-rate benefits im- 
mediately. 


The author, former general counsel of the 
Federal Security Agency, defends the pres- 
ent system against current moves to make 
social security a pay-as-you-go proposition. 
—Willcox, “The Contributory Principle and 
the Integrity of Old-Age and Survivors 
Insurance: A Functional Evaluation,” Jn- 
dustrial and Labor Relations Review, April, 
1955. 
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Meetings of Labor Men 


President’s Committee on Employment of 
the Physically Handicapped. — Governors’ 
and community committees on employment 
of the physically handicapped will be told 
how they can meet the increased need for 
job placement of the physically impaired 
at the annual meeting of the President’s 
committee on May 23-24 in Washington, 
D. C., at the Departmental Auditorium and 
the Washington Hotel. 


Special Conference on Collective Bar- 
gaining, American Management Associa- 
tion.—The purpose of this conference is to 
help industrial relations directors prepare 
for their 1955 labor contract negotiations. 
It will be held at the Hotel Commodore in 
New York City on May 16-17. 


CIO Conventions.—May 2-6: Shoe Work- 


ers, Morrison Hotel, Chicago. May 5-7: 
Government Workers, Hollenden Hotel, 
Cleveland. May 8-11: Barbers and Beauty 


Culturists, Ambassador Hotel, Atlantic City. 


Conference on Apprentice Training.—The 
Bureau of Apprenticeship of the Depart- 
ment of Labor is cooperating with state 
apprenticeship agencies and labor and man- 
agement groups “to tackle some of the 
problems posed by the shortage of skilled 
workers.” The first of a series of con- 
ferences this year will be held May 31- 
June 2 at the Concord Hotel, Kiamesha 
Lake, Monticello, New York. 


NLRB Quarterly Report 


January-March statistics show Board 
maintains decision-making pace. 


In the three-month period from January 
through March, the National Labor Rela- 
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tions Board continued to conduct a rela- 
tively high volume of business. The Board 
issued formal decisions in 468 cases and 
conducted 965 representation elections. Be- 
cause the office of General Counsel 
vacant, no complaints were issued during 
this period. 


Of the 468 cases decided, 90 involved un- 
fair labor practices and 378 of the decisions 
were made in representation cases. A col- 
lective bargaining representative was chosen 
by employees in 629 of the elections, repre- 
senting 65 per cent of the elections which 
were conclusive. Valid ballots were cast by 
96,013 or 91 per cent of the 105,457 em- 
ployees who were eligible to vote. Of the 
employees who voted, 68,892 or 72 per cent 
favored bargaining representation. 


was 


NLRB General Counsel 
Resumes Normal Duties 


Board returns powers to General Coun- 
sel after interim caused by vacancy. 


The National Labor Relations Board re- 
sumed normal operations after Theophil C. 
Kammholz began his duties as General 
Counsel last month. The office had 
vacant since December, 1954, and routine 
functions had been assigned temporarily to 
assistants to the extent permitted by the 
Taft-Hartley Act. 


been 


Effective April 1, the temporary measures 
were eliminated by the following “Board 
Memorandum Describing the Authority and 
Assigned Responsibilities of the General 
Counsel! of the National Labor Relations 
Board.” It is reproduced in full text. 

The statutory authority and responsibility 
of the General Counsel of the Board are 


May, 1955 e Labor Law Journal 


























defined in Section 3(d) of the National 
Labor Relations Act as follows: 


“There shall be a General Counsel of the 
Board who shall be appointed by the Presi- 
dent, by and with the advice and consent 
of the Senate, for a term of four years. 
The General Counsel of the Board shail 
exercise general supervision over all at- 
torneys employed by the Board (other 
than trial examiners and legal assistants 
to Board members) and over the officers 
and employees in the regional offices. He 
shall have final authority, on behalf of the 
Board, in respect of the investigation of 
charges and issuance of complaints under 
Section 10, and in respect of the prosecu- 
tion of such complaints before the Board, 
and shall have such other duties as the 
Board may prescribe or as may be provided 
by law.” 

This memorandum is intended to de- 
scribe the statutory authority and to set 
forth the prescribed duties and authority 
of the General Counsel of the Board, ef- 
fective April 1, 1955: 


I. CASE HANDLING 
A. Complaint Cases. 


The General Counsel of the Board has 
full and final authority and responsibility, 
on behalf of the Board, to accept and in- 
vestigate charges filed, to enter into and 
approve informal settlement of charges, to 
dismiss charges, to determine matters con- 
cerning consolidation and severance of cases 
before complaint issues, to issue complaints 
and notices of hearing, to appear before 
Trial Examiners in hearings on complaints 
and prosecute as provided in the Board’s 
Rules and Regulations, and to initiate and 
prosecute injunction proceedings as pro- 
vided for in Section 10(1) of the Act. 
After issuance of Intermediate Report by 
the Trial Examiner, the General Counsel 
may file exceptions and briefs and appear 
before the Board in oral argument, subject 
to the Board’s Rules and Regulations. 


B. Court Litigation. 


The General Counsel of the Board is 
authorized and has responsibility, on behalf 
of the Board, to seek and effect compliance 
with the Board’s orders and make such 
compliance reports to the Board as it may 
from time to time require. 

On behalf of the Board, the General 
Counsel of the Board will, in full accord- 
ance with the directions of the Board, peti- 
tion for enforcement and resist petitions 
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for review of Board Orders as provided in 
Section 10(e) and (f) of the Act, initiate 
and prosecute* injunction proceedings as 
provided in Section 10(j), seek temporary 
restraining orders as provided in Section 
10(e) and (f), and take appeals either by 
writ of error or on petition for certiorari 
to the Supreme Court; provided, however, 
that the General Counsel will initiate and 
conduct injunction proceedings under Sec- 
tion 10(j) or under Section 10(e) and (f) 
of the Act and contempt proceedings per- 
taining to the enforcement of or compliance 
with any order of the Board only upon 
approval of the Board, and will initiate and 
conduct appeals to the Supreme Court by 
writ of error or on petition for certiorari 
when authorized by the Board. 


C. Representation and other Election Cases. 


The General Counsel of the Board is 
authorized and has responsibility, on behalf 
of the Board, to receive and process, in 
accordance with the decisions of the Board 
and with such instructions and Rules and 
Regulations as may be issued by the Board 
from time to time, all petitions filed pur- 
suant to Section 9 of the National Labor 
Relations Act as amended. He is also 
authorized and has responsibility to con- 
duct secret ballots pursuant to Section 
209(b) of the Labor Management Relations 
Act of 1947, whenever the Board is required 
to do so by law; and to enter into consent 
election agreements in accordance with 
Section 9(c)(4) of the Act. 

The authority and responsibility of the 
General Counsel of the Board in represen- 
tation cases shall extend, in accordance 
with the Rules and Regulations of the Board, 
to all phases of the investigation through 
the conclusion of the hearing provided for 
in Section 9(c) and Section 9(e) (if a hear- 
ing should be necessary to resolve disputed 
issues), but all matters involving decisional 
action after such hearing are reserved by 
the Board to itself. 


In the event a direction of election should 
issue by the Board, the authority and reponsi- 
bility of the General Counsel, as herein pre- 
scribed, shall attach to the conduct of the 
ordered election, the initial determination of 
the validity of challenges and objections to the 
conduct of the election and other similar 
matters; except that if appeals shall be 
taken from the General Counsel’s action on 
the validity of challenges and objections, 
such appeals will be directed to and decided 
by the Board in accordance with such pro- 
cedural requirements as it shall prescribe. 
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If challenged ballots would not affect the 
election results and if no objections are filed 
within five days after thé conduct of a 
Board-directed election under the provisions 
of Section 9(c) of the Act, the General 
Counsel is authorized and has responsibility, 
on behalf of the Board, to certify to the 
parties the results of the election in accord- 
ance with regulations prescribed by the Board. 


Appeals from the refusal of the General 
Counsel of the Board to issue a notice of 
hearing on any petition, or from the dis- 
missal by the General Counsel of any peti- 
tion, will be directed to and decided by 
the Board, in accordance with such proce- 
dural requirements as it may prescribe. 

In processing election petitions filed pur- 
suant to Section 9(e) of the Act, the Gen- 
eral Counsel of the Board is authorized and 
has responsibility, on behalf of the Board, 
to conduct an appropriate investigation as 
to the authenticity of the 30% showing re- 
ferred to and, upon making his determina- 
tion to proceed, to conduct a secret ballot. 
If there are no challenges or objections 
which require a hearing by the Board, he 
shall certify the results thereof as provided 
for in such section, with appropriate copies 
lodged in the Washington files of the Board. 


D. Jurisdictional Dispute Cases. 


The General Counsel of the Board is au- 
thorized and has responsibility, on behalf 
of the Board, to perform all functions neces- 
sary to the accomplishment of the provisions 
of Section 10(k) of the Act, but in connec- 
tion therewith the Board will, at the request 
of the General Counsel, assign to him for 
the purpose of conducting the hearing pro- 
vided for therein, one of its staff Trial 
Examiners. This authority and responsibility 
and the assignment of the Trial Examiner 
to the General Counsel shall terminate with 
the close cf the hearing. Thereafter the 
Board will assume full jurisdiction over 
the matter for the purpose of deciding the 
issues in such hearing on the record made 
and subsequent hearings or related proceed- 
ings and will also rule upon any appeals. 


II. INTERNAL REGULATIONS 


Procedural and operational regulations 
for the conduct of the internal business of 
the Board within the area that is under 
the supervision and direction of the General 
Counsel of the Board may be prepared and 
promulgated by the General Counsel. 


III. STATE AGREEMENTS 


When authorized by the Board, the Gen- 
eral Counsel may initiate and conduct dis- 
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cussions and negotiations, on behalf of the 
Board, with appropriate authorities of any 
of the States or Territories looking to the 
consummation of agreements affecting any 
of the States or Territories as contemplated 
in Section 10(a) of the Act; provided, how- 
ever, that in no event shall the Board be 
committed in any respect with regard to 
such discussions or negotiations or the 
entry into of any such agreement unless 
and until the Board and the General Coun- 
sel have joined with the appropriate au- 
thorities of the State or Territory affected 
in the execution of such agreement. 


IV. LIAISON WITH OTHER GOV- 
ERNMENTAL AGENCIES 

The General Counsel of the Board is au- 
thorized and has responsibility, on behalf 
of the Board, to maintain appropriate and 
adequate liaison and arrangements with the 
office of the Secretary of Labor, with ref- 
erence to the reports required to be filed 
pursuant to Section 9(f) and (g) of the Act 
and availability to the Board and the Gen- 
eral Counsel of the contents thereof. 


The General Counsel of the Board is 
authorized and has responsibility, on behalf 
of the Board, to maintain appropriate and 
adequate liaison with the Federal Mediation 
and Conciliation Service and any other 
appropriate Governmental Agency with 
respect to functions which may be per- 
formed in connection with the provisions 
of Section 209(b) of the Act. Any action 
taken pursuant to the authority and re- 
sponsibility prescribed in this paragraph 
shall be promptly reported to the Board. 


V. ANTI-COMMUNIST AFFIDAVITS 


The General Counsel of the Board is au- 
thorized and has responsibility, on behalf 
of the Board, to receive the affidavits re- 
quired under Section 9(h) of the Act, to 
maintain an appropriate and adequate file 
thereof, and to make available to the public, 
on such terms as he may prescribe, appro- 
priate information concerning such affidavits, 
but not to make such files open to unsuper- 
vised inspection. 


VI. MISCELLANEOUS LITIGATION 
INVOLVING BOARD AND/OR 
OFFICIALS 


The General Counsel of the Board is 
authorized and has responsibility, on behalf 
of the Board, to appear in any court to 
represent the Board or any of its Members 
or agents, unless directed otherwise by the 
Board. 
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VII. PERSONNEL 


In order better to ensure the effective 
exercise of the duties and responsibilities 
described above, the General Counsel of 
the Board, subject to applicable laws and 
the Rules and Regulations of the Civil 
Service Commission, is authorized and has 
responsibility, on behalf of the Board, to 
select, appoint, retain, transfer, promote, 
demote, discipline, discharge, and take any 
other necessary and appropriate personnel 
action with regard to, all personnel engaged 
in the field offices and in the Washington 
office (other than Trial Examiners, Legal 
Assistants to Board Members, the personnel 
in the Information Division, the personnel 
in the Division of Administration, the Solic- 
itor of the Board and personnel in his 
office, the Executive Secretary of the Board 
and personnel in his office—including the 
Docket, Order and Issuance Section—, and 
secretarial, stenographic and clerical em- 
ployees assigned exclusively to the work 
of trial examiners and the Board Mem- 
bers); provided, however, that no appoint- 
ment, transfer, demotion or discharge of 
any Regional Director or Officer in Charge 
shall become effective except upon the 
approval of the Board. 


In connection with and in order to effec- 
tuate the exercise of the powers herein 
delegated, (but not with respect to those 
powers herein reserved to the Board), the 
General Counsel is authorized, using the 
services of the Division of Administration, 
to execute such necessary requests, certifi- 
cations, and other related documents, on 
behalf of the Board, as may be needed 
from time to time to meet the requirements 
of the Civil Service Commission, the Bu- 
reau of the Budget, or any other govern- 
mental agency. The Board will at all times 
provide such of the “housekeeping” func- 
tions performed by the Division of Admin- 
istration as are requested by the General 
Counsel for the conduct of his administra- 
tive business, so as to meet the stated 
requirements of the General Counsel within 
his statutory and prescribed functions. 


The establishment, transfer or elimination 
of any Regional or Sub-Regional Office 
shall require the approval of the Board. 


VIII. To the extent that the above- 
described duties, powers and authority rest 
by statute with the Board, the foregoing 
statement constitutes a prescription and 
assignment of such duties, powers and au- 
thority, whether or not so specified. 
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Rothman Gets Wage-Hour Post 


Vacancy filled temporarily until perma- 
nent Administrator is approved. 


Solicitor of Labor Stuart Rothman will 
perform the Secretary of Labor’s adminis- 
trative functions under the Fair Labor 
Standards Act and the Walsh-Healey Public 
Contracts Act until a new Administrator 
of the Wage and Hour and Public Con- 
tracts Divisions has been approved. The 
position has been vacant since William R. 
McComb resigned March 31. 

Rothman took over the Administrator’s 
duties on April 1; he continues also to serve 
as Solicitor of Labor. 


New Federal Labor Law Court 
Recommended by Hoover Group 


Commission suggests unfair practice 
cases be tried by Administrative Court. 


Federal labor law administration would 
undergo far-reaching changes if Congress 
adopted the recommendations of the Com- 
mission on Organization of the Executive 
Branch of the Government headed by former 
President Herbert Hoover. The Commis- 
sion submitted its report on “Legal Services 
and Procedure” to the Congress April 11. 

The most drastic changes in the field of 
labor law recommended in the lengthy re- 
port would involve the transfer of judicial 
functions of administrative agencies to the 
courts. An Administrative Court of the 
United States would be established. It 
would include a labor section which would 
have “the jurisdiction now vested in the 
National Labor Relations Board by the 
National Labor Relations Act over the ad- 
judication of cases involving unfair labor 
practices.” NLRKEB trial examiners would 
be replaced by hearing commissioners “‘com- 
pletely independent of the agencies whose 
cases they hear, who are appointed by an 
authority other than such agencies 
under the administrative control and direc- 
tion of the Administrative Court of the 
United States.” 

The recommendations of the task force 
of distinguished lawyers who advised the 
commission will be presented to the Con- 
gress separately at a later date. They do 
not agree in all particulars with those of 
the commission. 


Copies of the commission report are for 
sale by the Superintendent of Documents, 
Government 
25, ak... 


Printing Office, Washington 


for 45 cents. 
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For Current Bargaining Problems 


UNION 
CONTRACT 
CLAUSES 


<x Here, for the first time in one set of covers, are thoughtfully brought 
together hundreds of real-life union contract clauses—hammered out on con- 
ference table anvils—sharpened and polished by months of negotiation— 
proven by time and use—classified and arranged, subject by subject, to give 
you a practical bargaining reference-guide for use anywhere. 





























AS 
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Each general subject is prefaced by an incisive analysis of the significant 
issues involved . . . carefully pointing out certain laws that may affect the 
validity of some clauses. 


Throughout, the subjects covered are thoughtfully presented as closely 
as possible in the order most generally used in drafting a union contract. 


Clauses helpfully deal with such topics as: Promotion, Transfer, Demotion; 
Union Security; Employee Benefits; Management Prerogatives; Strikes, Lock- 
outs; Working Conditions, Safety; Seniority; Wages; Overtime; Shift Opera- 
tions; Grievance Procedure; Discharge, Discipline, Quits, and many other 
‘bargaining points"’. 


A Commerce Clearing House publication. You can depend on this book 
——reproduced from CCH's authoritative Labor Law Reports. In all, 780 pages, 
65" x 9%"’, hard bound, gold stamped, indexed. Prompt ordering assures 
prompt delivery on 15 days’ free examination. Price $9 a copy. 


CCH Products Company Approval Request Form 
214 N. Michigan Ave., Chicago 1, Ill. 


Send for 15 days’ free examination a copy of CCH'’s UNION CONTRACT 
CLAUSES. If completely satisfied, we will remit $9, plus small postage and 
packing charge. (If remittance in full accompanies this order, we understand 
you will pay postage and packing charge—same return privilege.) 








Signature & Title 








Firm praat Ai ig ; Attn. be 4G33-290 


S.reet & No. City, Zone & State 
(If ordering by letter or purchase order, please attach this form) 









































The Cover: 
Mightier than Pen or Sword... . 


. 

“VERY SCHOOLBOY knows 
that there is no lead in a lead pencil. The warhead of the little 
wood-encased writing sticks is graphite, a soft carbon. But 
there is more to the pencil story than that. 

The first certain reference to the lead pencil was by a 
Swiss writer in 1565, although a manuscript of Ninth Century 
East Roman Emperor Theophilus may have been ruled with 
black lead. Pure graphite was used in the earliest pencils; 
most of it came from a huge deposit in Cumberland, England. 

As the supply dwindled, experimenters tried to find another 
way to make pencils. The famous Faber family started to 
produce them in 1760, but their method was unsuccessful until, 
in 1795, N. J. Conté developed the process which forms the 
basis of manufacture of all modern pencils. 


Graphite and certain clays are mixed with water, ground 
in heavy mills, filtered to remove the water, forced through 
holes of the desired diameter and shape and kiln-dried at high 
temperatures. The black, spaghetti-like result is the finished lead. 

The wood is shaped into half pencils—each half grooved 
to receive the lead. Glue is applied, pressure seals the halves 
together, paint goes on, the maker’s imprint and the eraser 
are affixed and a machine feeds the finished product into boxes 

the final manufacturing step pictured on the cover. 


How MANY pencils does it take 


to satisfy the demand? Many millions. In 1947, the latest 





year for which official figures are available, American manu- 
facturers produced nearly 1.5 billion, worth over $26 million, 
and those figures are for black-lead, nonmechanical pencils 
only. Indelible and colored pencils, about 150 million of them, 
accounted for more than $5 million more. In addition, Ameri- 
cans bought 70 million mechanical pencils, worth $28 million. 
All told, the production value of writing instruments in 1947, 
including pens, pencils and crayons, was a whopping $183,066,000. 

However small its share of the market may be dollar-wise, 
the lowly lead pencil is almost certainly the most important 
writing tool of them all. It should have a niche of honor in the 
cornerstone of our civilization. More data on pencils appears 
at pages 284, 302 and 326. 


United Press Photo. 
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